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Press Statement by the Director of Corporate Enforcement

Launch of ODCE Guidance on Audit Committees

Mr Paul Appleby, the Director of Corporate Enforcement, has today published his Office’s Guidance on Audit Committees following a public consultation process conducted earlier this year.  The ODCE Guidance discusses in particular the scope of the new legal provisions with respect to audit committees in Irish company law. 

When these provisions become operational, the boards of directors of many public limited companies will be obliged to establish and adequately resource audit committees subject to any implementing Ministerial regulations.  In contrast, the boards of directors of certain large private companies and undertakings will be subject to a more limited ‘comply or explain’ regime.  In other words, these boards may elect to either establish an audit committee with some or all of the specified duties or decide not to establish such a committee, subject only to certain disclosure requirements in the annual directors’ report.  
On the launch of the Guidance, the Director stated:

“Audit committees have been a feature of many listed companies and other major companies for some time.  However, the responsibilities set down for audit committees are new in Irish company law.  Because the legal provisions are new, we decided in the ODCE that it would be appropriate to develop guidance in advance of the implementation of these provisions.  That is why we undertook a consultation process on draft guidance in the area earlier this year, and we have taken account of the comments and advice we received from 18 sources in developing this Guidance.

Now that we have finalised and published our Guidance on Audit Committees, we expect that Mr Michael Ahern, T. D., Minister for Trade and Commerce, will address the question of commencing the provision as soon as possible.  The advent of this legislation has been well signposted, and we believe that the companies to which it applies should now identify (if they have not already done so) what preparatory steps are required to bring their internal governance arrangements into compliance with the law on its commencement.

I believe that the Guidance will be of assistance to company directors and managements in implementing the legal requirements.  The Guidance focuses specifically on explaining the requirements of the law and contains numerous references to other sources of best practice in the general area, including the Combined Code Guidance with respect to Audit Committees.”

24 November 2006

ENDS/

Editors’ Note:

Section 42 of the Companies (Auditing and Accounting) Act 2003 which inserted a new Section 205B into the Companies Act 1990 (“Section 205B”) contains the first legal provisions in Irish company law dealing with audit committees and follows from recommendations adopted by the Review Group on Auditing (July 2000).  Section 205B is broadly compatible with:

· Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory audits of annual accounts and consolidated accounts which contains audit committee requirements and which must be transposed into Irish law by 29 June 2008 (“the new Directive”), and 

· ‘Audit Committees – Combined Code Guidance’ (also known as the Smith Report) which was published by the Financial Reporting Council in the UK in 2003.

In the light of the availability of the ODCE’s Guidance, the Director of Corporate Enforcement has recently written to Mr. Michael Ahern, T.D., Minister for Trade and Commerce, seeking the commencement of Section 205B as soon as possible. 

Impact on Public Limited Companies

Audit committees have been a feature of many listed public limited companies for some time.  When Section 205B is commenced by the Minister, Irish-registered public limited companies will be generally required to establish and adequately resource an audit committee with certain responsibilities, including:

· reviewing the individual or group accounts, determining if they give a true and fair view of the company’s affairs and its profit and loss and recommending to the board whether or not to approve the accounts;

· advising the board on its recommendation with respect to the appointment of the company’s auditor, monitoring the performance and quality of the auditor’s work and his/her independence from the company and recommending if non-audit work should be awarded to the auditor;

· satisfying itself that the arrangements made and the resources available for internal audits are suitable and

· reporting annually on the audit committee’s activities as part of the directors’ annual report. 

Impact on Major Private Companies and Relevant Undertakings 

Where their balance sheet total exceeds €25 million and their turnover exceeds €50 million in both the most recent financial year and the immediately preceding financial year, Irish-registered private companies limited by shares and relevant undertakings (including those constituted as groups) are required to either establish an audit committee with some or all of the defined responsibilities under Section 205B or decide not to do so.  Should the board of directors elect not to establish an audit committee, it must disclose the reasons for doing so in the annual directors’ report.  Where, on the other hand, the board establishes an audit committee with all or only some of the defined responsibilities enshrined in the Section, the nature of that decision must be disclosed in the annual directors’ report.

Public Consultations on the Draft Guidance

This Guidance was preceded by a Consultation Process conducted by the ODCE.  These consultations commenced on 18 April 2006 with the publication of an ODCE Consultation Paper (C/2006/1).  Copies of this Consultation Paper were circulated to a wide range of interested parties, and the document was also made available on the ODCE website.  In total, 18 separate submissions were received by the Office, and these have been taken into account in the formulation of the Guidance published today. 

Public Consultations on the Implementing Ministerial Regulations

Many of the submissions also addressed a number of issues which were flagged in the Consultation Paper and which call for a decision by the Minister for Trade and Commerce in commencing Section 205B.  These issues include in particular:

· the date and form of commencement of Section 205B; 

· the companies affected by the provision; 

· the qualifying turnover and balance sheet thresholds and 

· the composition and operation of audit committees and the qualification of their members.

While the ODCE suggested in its Consultation Paper that public comments on these matters could be relayed direct to Minister Ahern, the Director has also recently forwarded to the Minister for consideration the substance of the recommendations made by interested parties to the Director in these areas.  

Audit Committee Provisions in Article 41 of the New Directive 

Some of the above issues are also relevant to Article 41 of the new Directive.  The ODCE Guidance on Audit Committees discusses both Section 205B and the related Article 41.  Boards of directors and audit committee members in particular may also wish to take this new provision into account in defining the role of their audit committees in advance of its formal transposition into Irish law.  

Availability of the Guidance

Copies of this Guidance are available from the ODCE website, www.odce.ie, as well as in printed form from the Office.  For further queries, please contact info@odce.ie, Maria Leavy, Compliance Unit at (01) 8585833 or Kevin Prendergast, Corporate Compliance Manager, ODCE at (01) 8585844.
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