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Publication by the Director of Corporate Enforcement of Consultation Papers

The Director of Corporate Enforcement, Mr Paul Appleby, has today (28 March 2002) published two Consultation Papers on the following subjects:

C/2002/3:  The Liquidation-Related Functions of the Director of Corporate Enforcement 

C/2002/4:  Unliquidated Insolvent Companies 

The purpose of Consultation Paper C/2002/3 is to outline the manner in which the Director of Corporate Enforcement proposes to implement his supervisory powers over insolvent companies in liquidation.  The Paper describes in particular the Director’s proposals for the reporting by liquidators to his Office under section 56 of the Company Law Enforcement Act 2001 (“CLEA”) and how his Office proposes in practice to handle the significant volume of reports which will arise.

The purpose of Consultation Paper C/2002/4 is to explain the Director’s proposed approach to addressing the problem of unliquidated insolvent companies by reference in particular to his powers under section 251 of the Companies Act 1990 (as amended by section 54 of the CLEA). 

In relation to Consultation Paper C/2002/3, the Director made the following comments:

“In order to encourage new enterprise, there has traditionally been a nominal minimum amount of investment required by company law in start-up companies.  This arrangement contains the potential for abuse.  Unscrupulous directors, admittedly a minority of all company directors, can walk away from a company failure with little personal loss, while the weight of the consequences of that failure has to be borne by third parties, including in particular creditors and employees.  

In order to curb such potential abuse, the restriction and disqualification of directors were introduced in the Companies Act 1990 to sanction abuse of the privilege of incorporation.  These options, although made available to creditors, liquidators and other parties, were scarcely used in practice in the early years.  In 1994, the High Court decided to require all official liquidators to apply for the restriction of the directors of companies in official liquidation.  However, the directors of the bulk of the companies in insolvent liquidation, namely those in creditors’ voluntary liquidation, continued to escape a formal review of their conduct.  By 1995, the High Court was drawing public attention to this inequity between the two forms of insolvent liquidation.  

Consistent with the recommendations of the McDowell Report in late 1998, the Company Law Enforcement Act 2001 includes a number of insolvency reforms.  Perhaps the most significant of these is the mandatory requirement placed on the liquidators of insolvent companies in section 56 of the Act.  This obliges liquidators to report to the Director of Corporate Enforcement and apply to the High Court for the restriction of all of the directors, unless they are relieved of that obligation by the Director.  

I hope that it will be possible to give legal effect to these measures by 1 June next.  I see the role which my staff and I will be discharging in this area as:

· encouraging compliance with the legal standards of honesty and responsibility which are required of directors and others in managing the affairs of companies and 

· ensuring that the High Court receives for consideration adequate information on any questionable conduct by company directors. 

Meeting these standards will have wider business and competitive benefits in reducing business risks and costs throughout the economy and helping to curtail the disruptive impact which the conduct of unscrupulous directors can have on genuine business activity.”  

With regard to Consultation Paper C/2002/4, the Director said:

“The Companies Act 1990 has also provided the means by which the conduct of directors of unliquidated insolvent companies may be sanctioned by the High Court in appropriate cases.  Following the recommendations of the McDowell Report, the Company Law Enforcement Act provides a supervisory role for the Director of Corporate Enforcement in this area.  However, the Report strongly recommended that I intervene in exceptional cases only, where insufficient funds were available to creditors and other parties to initiate court proceedings on their own behalf.  I propose to follow this general recommendation, and I set out for discussion purposes in this Paper what criteria will be taken into account in determining the limited circumstances in which I will intervene.

The law in this area is already recognised to need review, and I know that the Company Law Review Group is planning to examine this general area as part of its 2002/2003 work programme.  Depending on the Group’s conclusions, further legislative change may be necessary to curb potential abuse.”

The Director is inviting public comment on both Consultation Papers by Friday, 3 May 2002.  The Director believes that these Papers will be of particular interest to liquidators, business, State and professional organisations.  Following receipt of submissions in early May, the Director will finalise his approach in each area, and he plans to publish it by way of a Decision Notice as soon as possible thereafter.  The Director hopes that it will be possible to give substantial legal effect to the provisions of Part 5 of the CLEA by 1 June 2002. 
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