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Fax dated 16 March 1995 from Pat Wall to Thomas McCann 8.C.
Letter dated 21 March 1995 from Pat Wall to Fergal O’Dwyer.

Letter dated 31 March 1995 from Pat Wall 1o Fergal O’Dwyer attaching Counsel's

- Opinion dated 27 March 1995,

Fax dated 7 April 1995 from Alvin Price to Daphne Tease.
Letter dated 2 May 1995 from Pat Wall to Fergal O’ Dwyer.

Letter dated 11 May 1995 from Terry O’Driscoll to Fergal O’Dwyer, attaching fax
dated 10 May 1005 from Peter van der Hoeven/Andrew Casley to Pat Wall/Terry
O’Driscoll and draft legislation.

Letter dated 12 May 1995 from Alvin Price to Daphne Tease with first draft of the
Memorandum and Articles of Association of Marjove Limited and Lotus Green
Limited and draft special resolutions attached.

Fax dated 23 May 1995 from Terry O’Driscol/John P Kelly to Peter Van Der
Hoeven/Andrew Casley.

Letter dated 23 May 1995 from Brendan Heneghan to Daphne Tease attaching (1)
draft Loan Agrecment undated between Drake Ireland Limited and Lotus Green
Limited.

Fax dated 25 May 1995 from Brendan Heneghan to Daphne Tease, attaching (1)
draft Marjove Limited minutes with handwritten notes thereon; stock transfer form of
Mearjove Limited; stock transfer form of Lotus Green Limited; stock transfer form of

Marjove Limited; stock transfer form of Lotus Green Limited.
Handwritten note regarding meeting with Pat O’Brien on 25 May 1995,
Tax notes re Exampleco.

Letter dated 7 June 1995 from Alvin Price to Fergal O’Dwyer.

Letter dated 7 Tune 1995 from Alvin Price to Fergal O’Dwyer.
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Fax dated 7 June 1995 from Terry O’Driscoll to Fergal O’Dwyer, enclosing fax

dated 7 Tune 1995 from Peter van der Hoeven to Pat Wall/Terry O’Driscoll.

Handwritten notes of meefing between Pat O’Brien and Fergal O*Dwyer on 2 June
1995,

Print of computerised calculations of uprealised profit on Fyffes shareholding at
latest share price and diagram of proposed funds flow dated 9 June 1995,

Memo dated 9 June 1995 from Michael Scholefield to Jim Flavin,

Handwritten notes of Michael Scholefield undated.

" Memo dated 14 June 1995 from Michael Scholefield to Jim Flavin.

Fax dated 15 June 1995 from Terry O’ Driscoll to Daphne Tease.

Memo dated 15 June 1995 from Fergal O’Dwyer to Jim Flavin attaching fax dated
12 June 1995 from Pat O’Brien to Fergal O°Dwyer enclosing draft letter.

Handwritten notes.
Handwritten notes of Michael Scholefield.

Memo dated 20 June 1995 from Michael Scholefield to File cc Jim Flavin and Fergal
O’Dwyer.

Fax dated 20 June 1995 from Pat O'Brien to Fergal O’Dwyer.
Fax dated 21 June 1995 from Michael Meghan to Carl McCarn.

Fax dated 23 hme 1995 from Fergal O’Dwyer to Pat O'Brien, enclosing various

correspendence with Thomas McCann.

Handwritten notes of Michael Scholefield regarding Examplece transaction.
Handwritten notes of Michael Scholefield.

Fax dated 23 June 1995 from Michael Meghan to Car]l McCann.

Letter dated 23 June 1995 from Carl McCann to Jim Flavin,
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Fax dated 7 July 1995 from Peter van der Hoeven to Fergal O*Dwyer and Daphne

Tease.
Memo dated 7 July 1995 from Michae] Scholefield to Jim Flavin.
Letter dated 10 Tuly 1995 from Michael Scholefield to Carl MceCann.

Letter dated 10 July 1995 from Pat O’Brien to Daphne Tease enclosing letter dated
10 July 1995 from Pat O’Brien to Fergal O"Dwyer.

Fax dated 11 July 1995 from Michael Scholefield to Michael Meghan.

Fax dated 14 July 1995 from Daphne Tease to Alvin Price.

Memo dated 14 July 1995 from Daphne Tease to Jim Flavin cc Fergal O'Dwyer and

Tommy Breen.
Handwritten notes of Michael Scholefield.

Fax dated 18 July 1995 from John Kelly to Fergal O’Dwyer enclosing a copy of the
Dutch tax ruling in respect of DCC Intemational Holdings BV signed by the Dutch
Tax Inspector.

Letter dated 19 July 1995 from Michael Meghan to Michael Scholefield.
Memo dated 20 July 1995 from Fergal O’Dwyer to Jim Flavin.

Fax dated 21 July 1995 from Alvin Price to Michael Scholefield.

Tetter dated 25 July 1995 from Alvin Price to Michael Scholefield.
Handwritten notes of Michael Scholefield regarding Exampleco.

Bxtract from DCC Chief Executive’s Report (included in DCC Board papers) dated
July 1995.

DCC plc Board papers (extract from Chief Executive / Deputy Chairman’s report)
and extract from minutes dated July 1995.

Fax dated 3 August 1995 from Terry O’Driscoll to Daphne Tease.
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58.

59.

60.

Letter dated 9 August 1995 from Coopers & Lybrand to the Directors of DCC ple.

Share Purchase Apgreement dated & August 1995 between S&L Investments Limited
and Lotus Green Limited.

Share Purchase Agreement dated 9 August 1995 between DCC ple and Lotus Green
Limited.

Loan Apreement dated 9 August 1995 between DCC Properties Limifed and Lotus

Green Limited.

Memo dated 9 August 1995 from Fergal O’Dwyer to Exampleco File.
Fax dated 9 August 1995 from Barry O*Neill to David Ryan.

Fax dated 9 August 1995 from Barry O’Neill to David Ryan.

Fax dated 14 August 1995 from Terry O’ Driscoll to Fergal O°Dwyer,
Fax dated 22 August 1995 from Alvin Price to Daphne Tease.

Agreement undated between Intemnationale Newderlanden (Nederland) Trust B.V,

with trade name ING (Nederland) Trust and Lotus Green Limited.

Agreement undated between Mr, G.A.L.R. Dieperhorst, Lotus Green Limited and
DCC Intemational Holdings B.V.
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FAX TRANSMISSION FORM

DATE: 16 March 1995
TO: Thomas McCaan S.C.
LOCATION: Wakefield House,
York Road, Dun Laoghaire
FAX NGi: 2843658
FROM: _ Pat Waﬂ I :
i

Total number of pages {(including this page)

If any pages are not received, or are 'Li!&giblé,
please advise jmmediafely

I would like your Opinicn on a proposal the outlines of which are set out on the attached
paper.

Would you be fres to meset some day next week, perbaps on Wednesday? I will call you on
Tuesday rnorning to confirm a2 sultable time. '

|
|

Have a good weekend.

King regards.
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2.1.1

France
v ‘i.:t'
Introduction ) - ) “j—,kff;,
'_f.j::,.-'_./
At present, the Drake Grouphelds a significant investment iy Frasice Plg, the disposal
of &hich will zive rise 1o a chargeable gain of approximately[IR£17.5M Jfax IRETHA).
The ascet has been held since 1080 and 5 not "trading stock”. Drake has not fraded
in the shares of France and is treated as an invesmnent holding company for tax
purposes, Although Drake has rio definite intention to dispose of ifs investment in
France, the group wishes to fake steps 10 rminimise the potential tax payable in the
event of a future disposal of the investment. B

For the purpeses of this Tepart we have treated the investment in France as being heid
by Drake. We understand that part of the investment is in fact beld through a Drake
subsidiary but this does not materially effect the fax analysis,

Proposal

Step 1

Drake Plc and Drake BV {mx resident in the Netherlands) incofpa-_rata a new Irish
company called Newco.

The share capital of Neweco would be as follows:

Drake Plc 76 "A® ordinary shares
Drake BY 24 "B" ordinary shares (or 2 class of preference shares)

Both classes of shares would rank "pari passi " in all respects including voting
rights except that the "A’ ghares will only be entitled to repayment Yat par®
on a winding up. The "B" shares would be entitled to ail other assets of
Neweo on a winding up. The Memorandum and Articles of Association would
need to be carefully drafted to ensure the desired resnlt.

Tax Analysis

CCT

Newco will be a member of the Drake CGT group, provided it is fax resident in
Treland. Under Section 128, Corporation Tax Act 1976 a CGT group consists of a
principal company and all its 75% subsidiaries. Under Section 156, CTA 1976 a
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2.3.2
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company is deemed to be 2 75% subsidiary of another company if not Jess than 75%
of its “ordinary share capital” iz owned directly or indirectly by that company.
Ordinary share capital is in furn defined by Section 155 of the same Act as meaning
*gl] the issuzd share capital of the company, other than capital the helders whereof
have a right to dividends at a fixed rate, but have no pther right to share in the profits
of the company". :

Capital Duly

Capita} duty of 1% will be ﬁayab]e on the issue of shares in Newco, assuming that the

company is a limited lizbility-company. As the share capital of Newco will be low,

capital duty will not be a material cost
Step 2

Newcp incorporates a whoily owned subsidiary company, Subco.

Tax Analysis

Provided that Subco is tax resident in Ireland, it will form part of the Drake/Newco
CGT group.

Capital duty payable on incorperation of Subco will be minimal, as the share capital
will be minimal.

Step 3

Prake BY lends funds to Subco to enable it to purchase France from Drake on arm’s
length terms. The question of how Drake BV is put in funds to finance Subco peeds
t0 be considered. There are a pumber of alternatives which can be considered.

Tar. Analysis

cGr 4
As Subco is within the Drake CGT group no zx will arise on the transfer 5 France

under Section 130, CTA 1976. Subeo will be deemned 1o have acquired the shares in
France at the same time and cost as Drake Fle.

Stamp Dury
In principle, under the measures announced in the 1995 Budget, no stamp duty will

be payable on the transfer as Subee is 2 90% associzte of Drake. However, a
clawback of the relief claimed at this stage could arise at Step 4 (see paragraph 2.4).

2
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Therzfore, the transfer could be 1eft at contract stage Tather than exectiting a formal
stock ransfer between Drake and Subco. The duty at issue would amount 10 about
£300,000. It is crifical, however, for CGT purposes that heneficial pwaership of
France passes to Subco.

Step 4

Neweo is lgquidated. Drake Ple recejves its original capital back in cash while the
sheres in Subco are distributed in specie by the liqudator to Drake BV. .

Ta¥ Analysis

CGT -

On the liquidation of Newcn, Subco |eaves the Drake CGT group as it will now be .

held by a non resident company i e, Drake B.V. Generally, under Section 135, CTA
1976, any gain which would have arisen on an infra-group transfer, but for the
provisions of Saction 130, CTA 1576, will crystallise in the transferse company on
the 73 % group relationship being proken within 10 years of the iTansfer. Section 135;
however, contains a provision which provides that no gain is crystailised where a
company ceases 10 be a member of 2 group by being wound up or dissolved or a5 a
conseguense of another member of the group being wound up of dissolved. As the
event resulting in Subco leaving the Drake CGT group is a liguidation in Neweo, no
charge to tax under Section 135 sholld arise. For tax purposes, Subeo will continne

to hold France at jts original base cost to Drake Plc.

Newen woulid be regarded as disposing of its shares in Subco but as these wounld have
no value no capital gains tax would arise.

Both Drake and Drake BY would be regarded as disposing of their sharehcldings in
Neweo at market value but as this is pegligible no material capital gains tax would
arise. :

Siamp Duty

No stamp duty will arise on the sransfer of France’s shares to BY as the transfer isa
distribution in specie by the liquidator of Newco.

As mentioned in paragraph 2.3.2,, the liquidation may result in a clawback of any
relief claimed on the transfer of the France shares from Drake to Subco. Relief iz lost
if Drake end Subco cease W be acsociated within 2 years of the transfer. Az a
company in Jiguidation is no longer the beneficial owner of its assets , the liguidstion

- of Newco would appear, on 2 etrict technical interpretation of the legislation, 0 break
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the required association relationship berween Drake and Subeo. This is an issue which
requires further consideration and we wili need to consuit with your Jegal advisors on
the marter, [t may be advisable 1 claim the relief even if there is a risk of clawback.
No clawback would arise if, as suggested in paragraph 2.3.2., the transfer is left at
comtract stage, but this might weaken the agreement that the transfer was not part of
a pre-ordained series of sieps.

Sdle fo Third Party '

Following implementation of Steps 1 to 4 the struchire would be as fallows:--

Drake

. ] - 100%

Dr;ka BY
I 1002
Subeo
bo1iw

France plc 4\

A disposal of the shares by Subco, would, in view of its Jow base cost, give Tise o
a gipnificant capital gains tax liability in Jreland. There are two optons which may
be nsed to avoeid the liability.

Oprion 1

BV disposes of Subco io the purchaser. Subject to confirmation from our Dutch
colleagues, this should not give rise to any tax cost for Drake BV,

The difficulty with this proposal is that the purchaser is, in effect, acquiring 2 low
base cost in the France shares for Irish CGT purposes, it is quite likely that a
purchaser will reguire fhis to be tefiected in the purchase price. If the purchaser is not
resident in Ireland, this issue may be of less relevance, as it will be relatvely easy for
such a person o change the iax residence of Subco from Ireland and then liguidate
Spbeo.  As Subco would not be tax resident at the time the France shares are
transferred in the course of liguidation, no Irish CGT would arise.

The option of selling Subco Tather than Francs is only appropriate, of course, if there
is a single purchaser. If the shares in France are to be sold o a number of difierent
purchasers, selling Subco would not be zn option. Similerly, it is unlikely to be
appropriate where the sale is in respense to a general offer to acquire France,

4
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Oprion 2
Subeo changes tax residence prior to Jis disposal of France shares.

f Subco changes fax residence, the gain deferred at the time of the tansfer of the
France shares from Drake Plc would not erystallise under Sectiop 135. Subco has
already ceased to be a member of the Drake.group {on the liquidation of Newco). As
3 pon resident company, Subce would not be liable to Irish tax on the subsequent
disposzl of France sharss, Depending on the jurisdiction which Subco is resident at
fhe fime of the disposal, any gains arising could be tax exempt in that jurisdiction or,
at Jeast, Subco would be entitied o 2 significantly higher base cost (c. £30M) than it
would have been vnder Irish mules. In view of the fact that its parent is Drake BV the
most logical jurisdiction is the Netherlands. Subject 1o confirmation from our Duich
colleagues no capifal gains tax chould arise on a sale of France,

Paper for Paper

If a purchaser should make a paper offer for the France shares the proposal does not
give rise 0 any insurmountable problems. The paper for paper relief is merely a
deferral of the capital pains tax lizbility which wonld eventially crystallise if the paper
is held by an Irich resident company. :

UK Alfernative

The zbove proposal assumes thzt Drake BV invests in Newco and sobsequently
acquires Subco. The proposal could also work if one of the group’s UK companies
"Drake UK" was used instead of Drake BV, If there was any doubt regarding the fax
residence of Drake BV, it would be preferable to nse Drake UK, if its tax residence
in the UK can be more readily established. The critical point is that, at the time
Newco is liguidated and the shares in Subco are distributed, the holder of the 24 “B"
ordinary shares is a non resident company and therefore ouiside of the Dreke Irish
CGT group.

Tt may also be somewhat easier to effect & change of residence for Subco from Ireland
to the UK rather than to the Netherlands, From an optical point of view, It iz less
likely that 2 change of residence to the UK will raise Reverue gueries as the UR is
not perceived as a tax baven. Subco brings itself within the scope of UK capital gaing
tax and it might make it more difficult for the Irish Revenue to tax any gain given the
provisions of the Treland/UK tax treaty.

The downside to using Drake UK rather than Drake BV is that, uniike the
Metherlands, any increase in value of the France chares between the date they were
acguired by Subco and the date thay were evenmally sold to the third pariy will be
taxable in the UK. Subco will, however, cbtain a step up in value to the market value
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of the shares in France at the date it acquired them from Drzke Plc. Tt would also be
sossible o transfer Subco to Drake UK in the first instance, estzblish a UK tax
residence for Subco and ther, before there has been any significant increase in the
value of Subco/France, liguidate Subco. Drake UK could then sell its investment in
France to Drake BY without material UK. 1ax cost. Alternatively, following the change
of tax residence to the UK, Drake UK couid szl Subco to Drake BV, Subco could be
liquidated at this stage or could change its fax residence to the Netherlands.

One further possible advantage to using the UK rather then the Netherlands is that, if
Drake UK borrows from a bank to acquire the Subco/France shares, any interest on
sieh borrowings will be available o shelter other taxable income of the Drake group

in the UK, although part of the interest will be absorbed in sheltering dividends

received from France (see paragraph 7.9).

Burman -v- Hedges & Butler

"The above proposal is a variation of a plan nsed in the UK case of Burman -v- Hedges

% Butler in which the taxpayer was successful in mitigating jts tax liability on the -

disposal of shares beld in a large UK group of companies. (fn the Burman case, the
holder of the 26 "B ordinary shares was the third party purchaser rather than a non-
resident group coOmpany).

In the Burman tase, the Revenue argued that, as the liguidation of Neweo was
envisaged from the start, the 76 "A” ordinary shares were beneficially owned by the
purchaser at all fimes. They also argued that Subco was zcting as nomines for the
purchaser. Based on the facts of the case, however, both contentions were Tejected
by the courts but care will need fo be taken to ensure that these Arguments cannot be
successfully made by the Irish Revenue in the present casc.

Following the Burman case the UK legislation was amended to prevent the creation
of “artificial” capitzl gains tax groups and the avoidance, in certzin circumstances, of
the UK eguivalent o Sec. 135 by liquidation. No simiiar legislation was imroduced
in Ireland.

Anfi-Avoidance Legislation
General
There is no specific anti-avoidance legistation which would impact on the proposal.

The UK case of Burman -v- Hedges referred to above, although not binding in an Irish
court, would cermainly tend to support our conchisions on the matier.
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Secrion 86 Finonce Acr 1089

From a tex perspective, thers are & number of different areas which might give rise
10 concern regarding Secrion 86.

Transjerring France fo Subro

Our proposa! differs from the Burman cast in that Newen is oot controlled by the
purchaser (Drake BY) at the time France is transferrad. In any event it is diffioult to
see what tax advantage is gsined by this step.

Liguidorion of Ne.vco -

There is no immediate tax advantage to the group as Subco retains the low base cost
of the group’s investment in France. I believe it would be difficult for the Revenue
to sustain a Section 86 argument where the taxpayer is relying on a specific provision
such as the provision 1o Section 135(1) relating to liquidations.

Change of Residence of Subco followed by Sale of France

T would have thought that if Revenue were 1o attack this aspect of the propoesal it is
more Jikely to be on the grounds that Subco remains tax resident in Ireland rather then
pn Section 86 grounds.

The Revemnne could seek 1o link all the different stages of the proposal and argoe that,
when taken as a whole, the fransactions are designed fo eliminate tax on the eventuzl
disposal of the group’s investment in France. ) :

I think the Revenue would have great difficulty in applying Sec. 86 but in view of the
amount of tax at issue, I would strongly recommend that you obtain counsel’s opinicn
on the proposal.

Dividends

At present, dividends received by Drake from France are not taxable as they constitute
franked investment income. Similarly, Subco would not be taxed on any dividends
received from France for as long as it remains tax resident {n Ireland.

If Subco changes tax residence, the dividends will no longer constitute franked
investment income but will not be taxable in Ireland as they will be received by a non-
resident company. If Subco is resident in the Netherlands, the dividends should be
exempt from Dutch tax but we need 1o confirm this with C&£L Amsterdam. [f Subco
is tax resident in the UK, i wijl be subject to UK tax but it should be possible to
shelter-this with additional interest expenses (see paragraph 4@.
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7.3 The proposal will have an impact on the B credit to dividends pald by Drake but its
overall impact on the group’s dividend policy should not be material.
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PO, Box 1283 seisphone (01} BE1A223, BER2272,
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wWitton Flace iEx {01) B75732, BBO17EZ
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21 March 1595.

Private & Confidential

Fergal O’ Dwyer Fsg

Developmernt Capital Coprporation Plc
DCC House ‘

Brewery Road

Stillorgan -
Co Dublin

Dear Fergal

France
1 refer to our recent meatings and dis-cnssions in connection with the abovas.
1. Introduction

1.1 At present, the Drake Group holds 2 significant investment in France Pic,

Dublin Cork Watarfors Limernck

Kilkenny Weaxiord

pur Teference

pmw/tod

the digposal

of which will give rise to & chargeable gain of approximately TR£17.5M (tax IRETM).
The asset has been held since 1980 and is not "rading stock”, Drake has not traded
in the shares of France and is freated as an investment holding company for tax
purposes. Although Drake has no definite intention to dispose of its investment in
France, the group wishes to take steps 1o minimise the potential tax payable in the

event of a future digposal of the investment.

1.2 For the purposes of this report we nave treated the investmeﬁt in France as being held
by Dreke. We understand that part of the investment is in fact held through a Drake

subsidiary but this does not materially effect the fax analysis.
2. Proposal

2.1 Step !

Drake and Drake BV (tax rtesident in the Netherlands) incorporate a new Irish

company called Newco.
The share capital of 1_\Tewco would be as follows:

Drake 76 "A" ordinary ghares
Drake BV 24 “B" crdinary shares (or a class of preference shares}
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Both classes of shares would rank "pari passu” in all respects including voting

rights except that the " A" shares will only be entitled to repayment "at par®

on a winding up. The "B" shares would be entitled to all other assets of Neweo on 2
winding up. The Memorandum and Articles of Association would need to be carefully
drafted to ensure the desired result. -

Tox Analysis

CGT .

Newco will be a member of the Drake CGT group, provided it is tax resident in
Trejand. Under Section 129, Corporation Tax Act 1976 a CGT group consists of a
principal company and ell its 75% subsidiaries. Under Section 156, CTA 1976 a
company is deemed to be 2 75 9% subsidiary of another company if not less than 75%
of its “ordinary share capital” is owned directly or indirectly by that company.
Ordinary share capifal is in f1rn defined by Section 155 of the same Act as Meaning
1gll the issued share capital of the company. other than capital the; holders whereot
have a right to dividends 2t 2 fized rate, but have no other right © share in the profits
of the compzny". ‘

Capital Duty
Capital duty of 1 % will be payable on the issue of shares in Newco, assuming that the

company is a limited lizhility company. As the share capital of Newco will be 10w,
capital duty will not be a matferial cost.

Step 2
Neweo incorporates a wholly owned subsidiary company, Subco.
Tax Analysis

Provided that Subco is tax resident in Treland, it will form part of the Drake/Newco
CGT group. )

Capital duty payable on incorporation of Subco will be minimal, as the share capital
will be minimal.

Step 3
Drake BV lends funds to Subco 10 enable it to purchase France from Drzke on arm’s

length terms. The question of how Drake BV is put in funds to finance Subco needs
to be considered. There are a number of alternatives which can be considered.
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2.4.1.

Tax Analysis

CGT
o

As Subco is within the Drake CGT group no tax will arise on the transfar@ France
nnder Section 130, CTA 1976, Subco will be deemed to have acquired the shares in
Trance at the same time and cost as Drake.

Stamp Duty

In principle, under the MEASUres announced in the 1995 Budget, no stamp duty will
be payzable op the transfer as Subco is 2 90% associafe of Dreke. However, a
clawhack of the relief claimed at this stage could arise at Step 4 (see paragraph 2.4).
Therefore, the transfer could be Jeft at contract stage rather than executing a format
stock transfer between Drake and Subep. The duty &t issue wonld amount to about
£300,000. It is critical, however, for CGT purposes that beneficial ownership of
France passes to Subco. s

Step 4

Neweo is liguidated. Drake recaives its original capital back in cash while the shares
i Subeo are distributed in specie Dy the liguidator to Drake BVY.

Tax Analysis
CGT

On the liquidation of Newcn, Subco leaves the Drake CGT group as it will now be
held by a non resident company i e. Drake B.V. Generally, under Section 135, CTA
1976, any gain which would have arisen on an inira-group fransfer, but for the
provisions of Section 130, CTA 1976, will crystallise in the transferse company on
the 75% group relationship being broken within 10 years of the transfer. Section 135,
however, contains a provision whith provides that no gain is crystallised where a
company ceases to be 2 member of a group by being wound up or dissclved or as 2
conseguence of another member of the group being wound up of dissolved. As the
event resulting in Subco leaving the Drake CGT group is a liguidation in Newco, no
charge fo tex under Section 135 should zrise. For tax purposes, Subco will continue
to hold France at its original base cost 1o Drake.

Newco would be regarded as disposing of its shares in Subeo but as these would have
no value no capital gains tax would arise.

Both Drake and Drake BV would be regarded as disposing of their shareholdings in
Newco at market value but as this is negligible no material capital gains tax would
arise,
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Stamp Dulty ‘

SWhio
No stamp duty will arise on fhe fransfer of France’s shares to BV as the transfer isa
distribution in specie by the lignidator of Newco.

As mentioned in paragraph 2.3.2., the liquidation may result in a clawback of any
relief claimed on the transfer of the France shares fromm Drake to Subeo. Relief is lost
i Drake and Subco cease to be associated within 2 years of the transfer. As a
company in liquidation is 1o longer the beneficial owner of its assels , the lignidation
of Neweo wolild appear, onia girict technical interpretation of the legislation, to break
the required association relationship between Drake and Subco, This is an issue which
requires further consideration and we will need o consult with your legal advisors on
the mater. It may be advisable to claim the relief even if there is a risk of clawback.
No clawback would arise if, as suggested in paragraph 2.3.2., the transfer is leit at
contract stage, but this might weaken the agreement that the transfer was not part of
a pre-ordained series of steps.

Sale o Third Party

Rollowing implementation of Steps 1 to 4 the struchure would be as follows:-

\ - Drake
\ 100%
L Drake BY J
100%
l Subeo J
11%

r Fran.ce ple J

A disposal of the shares by Subco, would, in view of its low base cost, give rise to
a significant capital gains tax liability in Ireland. There are two options which may
be used to avoid_the liability.

Oprion 1

BV disposes of Subco 10 the purchaser. Subject to copfirmation from our Dutch
colleagues, this should not give rise to any tax €0 st for Drake BV.




3.3

4.1

The difficulty with this proposal is that the purchaser is, in effect, acquiring a low
base cost in the France shares for Irish CGT purposes. It is quite likely that a
purchaser will require this to be reflected in the purchase price. If the purchaser is not
recident m Ireland, this issue may be of less relevance, as it will be relatively easy for
such a person to change the fax residence of Subco from Ireland and then liguidate
Qubco. As Subco would not be tax regident at the tfime the France shares are
transferred in the course of liquidation, no Irish CGT would arise.

The option of selling Subco rather than France is only approprizte, of course, if there
is a single putchaser. If the shares in France are to be sold to a number of different
purchasers, selling Subeo would not be an opton.  Similarly, it is uniikely to be
appropriate where the sale iz in response to a general offer to acquire France.

Option 2

Subco changes tax residence prior o its disposal of France shares.

If Subco changes tax residence, the oain deferred at the time of the transfer of the
France ghares from Drake would not crystallise under Section 135. Subco has already
ceased to be a member of the Drake group (on the liguidation of Newco). Az a non
resident company, Subco would not be lizble to Trish tax on the subsequent dispeszl
of France shares. Depending on'the jurisdiction which Subco is resident at the time
of the disposal, any gains arising could be tax exempt in that jurisdiction or, at least,
Subeo would be entitled t0 2 significantly higher base cost (c. £30M) than it would
have been under Irish tules, In view of the fact that its parent is Drake BV the most
logical jurisdiction is the Netherlands, Subject to confirmation from our Dutch
colleagues no capital gains fax should ariss on 2 sale of France.

Faper for Paper

If a purchaser should make a paper offer for the France shares the proposal does not
cive rise to &ny insurmountzbie problems. The paper for paper relief iz merely a
deferral of the capital gains tax liability which would eventually crystallise if the paper
is held by an Irish resident company.

UK Alternative

The sbove proposal assumes that Drake BV invests in Newco and subsequently
acguires Subco. The proposal could also work if one of the group’s UK. companies

“Dirake UK" was used instead of Drake BV, Tf there wae any doubt regarding the tax
residence of Draks BY, it would be preferzble to use Drake UK, if its tax residence
in the UK can be more readily established. The critical point is that, at the time
Neweco is liquidated and the chares in Subeo are distributed, the holder of the 24 "B”
ordinary shares is a non resident company and therefore outside of the Drake Irish
CGT group.




4.3

4.4

5.1

5.2

5.5

Tt may also be somewhat sasier 10 effect a change of residence for Subco from Ireland
+o the UK rather than to the Netherlands. From an optical point of view, it is less
likely that a change of residence o the UK will raise Revenue gueries as the UK is
not perceived as a tax haven. Subco brings jtself within the scope of UK capital pains
tax znd it might make it more difficult for the Irish Revenue to tax any gain given the
provisions of the Ireland/UK izx treaty.

The downside to using Drake UK rather than Dreke BV is thaf, unlike the
Netherlands, any increase in valie of the France shares between the date they were
acquired by Subco and the date they were eventully sold to the third party will be
axable in the UK. Subco will, however, obtain a step up in value to the market value
of the shares.in France at the date™t acquired them from Drake, It would also be
possible to transfer Subco to Drake UK in the first instance, aetablish a UK fax
residence for Subco and then, ‘efore there has been any significant increzse in the
value of Subco/France, liquidate Subco: Drake UK could then sell its investment in
France to Drake BV without material UK tax cost. Alternatively, following the change
of tax residence to the UK, Drake UK could sell Subeo fo Drake BY. Subco could be
liguidated =t this stage of could change ifs tax residence to the Netherlands.

One further possible advantzge to using the UK rather than the Netherlands is that, if
Drake UK borrows from a bank to acquire the Subco/France shareg, any interest on

such borrowings will be available to shelter other taxable income of the Drake group s

in the UK, aithcugh part of the interest will be absocrbed in sheltering dividends
raceived from France (see paragraph 7.2).

Burman -v- Hedges & Butler

The above proposal is a variation of a plan used in the UK case of Burrnan -v- Hedges
& Butler in which the taxpayer was successful in mitigating its tax lability on the
disposal of shares held in a large UK group of companies. (In the Burman case, the
holder of the 26 "B" ordinary shares was the third party purchaser rather than a non-
resident group COMpAany).

Tn the Burman case, the Revenue argued that, as the liquidation of Newco was
envisaged from the start, the 76 "A" ordinary shares were beneficially owned by the
purchaser at all times. They also argued that Subco was acting as nominee for the
purchaser. Based on the facts of the case, however, both contentions were rejected
by the courts but care will ne=d 10 be taken to ensure that these arguments cannot be
successfully made by the Irish Revenue in the present case.

Following the Burman case the UK legislation was amended to prevent the creation
of “artificial® capital gains tax groups and the avoidance, in certain circumstances, of
the UK equivalent to Sec. 135 by liquidation. No similar legislation was introduced
in Ireland. !




6.1

6.2.1

6.2.2

6.2.3

6.2.4

6.2.5

7.1

Ann-Avoidance Legislation
General

There is no specific anti-avoldance legislation which would impact on the proposal.
The UK case of Burman -v- Hedges referred to above, atthongh not binding in an Irish
court, would certzinly tend 1o SuppOLt pur conclusions on the matter.

Section 86 Finance Act DEo

From a tax perspective, there ate 2 number of differsnt areas which might give rise
to concern regarding Section 86. =

Transferring France 10 Subco -

Qur proposal differs from the Burman case in that Newco is not controlied by the
purchaser (Drake BV) at the time Prance is transferred. T any event it is diffienlt to
see what tax advantage is gained by this step.

Liguidation of Newco

There ie no immediate tax advantage 1o the group as Subco retains the low base cost
of the group’s investment in Erance. I believe it would be diffieult for the Revenue
to sustain a Section 86 argument where the taxpayer is relying on a specific provision
such as the provision to Section 135(1) relating to liguidations. '

Change of Residence of Subco followed by Sule of France

I would have thought that if Revenue were 10 attack this aspect of the proposal it Is
more likely to be on the grounds that Subco remains tax resident in Ireland rather than
on Section 86 grounds. -

The Revenue could seek to link all the different stages of the proposal and argue that,
when taken as a whole, the transactions are designed to eliminate tax on the evental
disposal of the group’s investment in France. :

T think the Revenus wouid have great difficulty in pplying Sec. 86 but in view of the
amount of tax at issue, I would strongly recommend that you obtain counsel’s opinion
on the proposal.

Dividends
At present, dividends received by Drake from France are not taxable as they constitute

franked investment income. Similarly, Subeo would not be taxed on any dividends
received from France: for as long as it remains tax resident in Ireland.




7.2

7.3

8.1

8.2

Tf Subco changes tax residence, the dividends will mo longer constitnte franked
inyestment income but will not be taxable in Treland as they will be received by a non-
resident company. If Subco is resident in the Netherlands, the dividends sheuld be
exempt from Dutch tax but we need to confirm this with C&L Amsterdam. If Subco
‘o tax resident in the UK, it will be subject to UK tax but it should be possible to
chelter this with addifional interest expenses (sse paragraph 4.2).

The proposal will have an impact Dn_ﬁe tax credit to dividends paid by Drake but its
overall impact on the group’s dividend policy should not be material.

Conclusion )

You will appreciate that the proposal is aggressive from a tax point of view., There
is, however, little down side for the group apart from costs, As the group has a
minority interest only in France (and thergfore no possibility of dividend stripping) and
as it is held direcily by Drake, the options available to the group in minirnising tax on
the disposal of its investment are limited. One alternative-is to purchase capital gains
+2% losses but as well as being difficult to source such a course of action is iself open
to Revenue attack.

To my knowledge this type of arrangement bas nct previously been implemented in
Treland, There are a number of Irish and non-Irish tax issues to be checked, there are
legal and accounting issues to be confirmed and [ would propese to obtain the opinion
of Senior Counsel, Subject to these considerations it is my opinion this proposal has
a high probability of success znd I would recommend its implementation.

I trust that you wilt find the above useful. Tf you have any queries please do not hesitate to
contact either Terry or me.

Kind regards.

mm 150385.5







P.O. Box 1283 Jslephane (01) 5310333, BES2722, Dublin Cork Watsrior Limsrick

— ‘: . il- CO Q erS - Fl’iZWi“‘Bﬂi‘lDUSE 5760306 Kilkanny Wesiord

Wilion Plage Tex (1) 6765792, BHD1782

|&Lybrand | =

—

SE

owr referenca

31 March 1885, ) mehgd

Ferzal O'Dwyer, Esq.

Development Capiial Corporation
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Brewery Road " i
Stllorgan.
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Dear Fergal,

I3

I refer to our recent telephone conversation and aftach a copy of Counsel’s Opinion on the
matter discussed.

The case put to Counsel was 3 hypoﬂqetﬁéél one and our discussions were strictly on a "no
names” basis. We did not send him a copy of our Jetter of 21 March but&vﬁﬂg@;ﬁm
a briefing paper which symmarised the issues discussed in that leiter.

Broadly speaking, Counsel does not see any iechnical difficuity in implementing the proposal
put to him. If you wish to discuss the matter in greater detail please do not hesitate 10 contact

me.

Kind regards.

Yours sincerely,

0p Aot

Pat Wall.

Encl.
1h.
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Capital fains

COUNSEL’S OPINION

Having careiully considered the facts of this matter and the law

applicable thereto T am of opinion as follows:-

I preopose tO approach the problems in the present case Dy
advising wupon such peoints as appear tp arise Zfrom K Agents’
instructions to me and shall do so in the order in which they
arise in those instructions and by reference tO the numbers which

they are therein given.

-2
1. T do not think. that anything arigses out of this sub-
paragraph. come discussion took place +owards the end of

my consultation with Agents in relation to the nature of
+he shares in Newco but 1 really do net S5ee that any great

difficulty arises. Tt would seem to me that all that is




2.

necessary is <that the articles of Association of Newco
shonld provide +hat both classes of shares are 1O rank pari
passu save that in that a winding up the amounts paid up or
credited as paid up on the "R’ DTdinary sheres shall be
repaid to the hDWders of those shares inipriority and that
gnce Those EBSums have been paid the amount paid- up oOr
credited as paid up on the‘ﬁ ordinary shares shall be paid
to those shareholders and &any sizplus assets remaining
shall be distributed to "the B ordinary shareholders in
proportiocns=4iD the zmounts paid up or credited as paid ap on
+heir shares: the mere. fact that there may be nothing . to
distribute to the B ordinary, sharebolders under this last
provision is, in my opinion, irrelevank._ '

Quite clearly Newco will be a member of. Querists’ group of
companies (assuming, of course, that it is taz.resident in

+this country): it will be 2 75% subsidiary falling within

Section 129 of the Corporation Tax Act, 1976, because 76% ..

of its ordinary shares will be held by(NE;;;)— the A
prdinary shares &aTe; of course, ordinary shares because
+hey do not merely confer a right to & dividend at a fized
rate.
I agree that 1% capital duty will Dbe payable on the issue
of shares in Newco - but as T understand that only one
hnndred shares will be igsued that duty will, of course, be
limited to E1 as the shares will not be issued at a
prEemivm.
I agree that provided Subco is resident in Treland it will
form part of the same gIoup as Querists and Newco.
T also agree that ca?ital duty on inpcorporation of Subco
will be minimal as the share capital will be minimal.
There does not seem tO be a discussion in my instrmcticns
as TD how Drake BV will provide funds to enable Subco to
purchase iha shares in France but I presume +that a loan
will be made for “that purpose - in any event this does not
seem to impact greatly on the taxation matters upen which
my advice 18 sought - the main question as far as I anm

concerned is what sTamp duty will be payable in connectlon




with the transfer of the shares in France.
3.1 I agree that as Subcd is within the Drake group for capital

gains tax purposes RO tax will arise on the transfer of the

cshares in France — this is the conseguences of Section 130

of the Corporation Tax Act.  Bubco will, of course, be
deemed to have acguired the shares in France at the same
time and cost as they were. required by Querists. e
3.2 1 agree with Agents that if the relief from stamp duty

promised in the 18935 Budget is cla;med on the transfer to

Subco that: Iellef would afmost cerualnly be clawed back at
Step 4 {assumlng that. SLEP 4 takes place within the two
year perlod specified in SECtan 19({¢) of the Finance ACL,

1952: I am, of course,’ assumlng that Seczlon 19 of Lhat Act

will apply and that the amendment to be lDLIDdUCEd will

merely provide for a nil rate oi stamp duty in - Sub-Section
(1) of the section). As the =tamp duty clawback would
appear to amount IO about £300,000 it is clearly most. |
desirable that steps  be taken to avoid that liability.
From the point of view of the "optics"™ of the situation
there would, of course, be clear advantages in incurring
this liability if it should arise - the relief could in the

first instance be obtained and if the twb vears elapsed

then the clawback would not appear to arise whereas if the T
two years did not elapse before a sale to an outsider the ? L |
clawback would arise but there would be the cash with which prd
to dlscharge it. BHowever 1f 1t 15 dESLIEd to avoid it it &fiﬁ:
would seem to me that this could be done by entering into }idtf“

f\ o contract for the sale of the shares and purchase monies S
being paid on foot of +the contract - on payment of the
purchase monies +he beneficial intersst in the shares will
pass to the purchaser. Care would, in my opinion, have to
be taken in the drafting of the contract: it should, in my
opinion, proﬁide for a closing date which is, Ssay, Sone
i: days or weeks égter the date of the cdntréct; I do not
+hink that such a contract could be stamped as a transfer
even if the purchase price were paid because Section 81 of

the Companies Act, 1863 provides that it shall not be



lawful for & company -
" to ragister & transfer ‘of shares in ©OT
debentures of the compaiy unless & Proper
instrument of transfer has been delivered to the
company’” :
+he effect of this is, it yould ceem To me, to require a
proper instrument of transfer and I do not think that a
contract can be & propeTr instrument:of transfer even if the
gntire purcﬁase monies have been paid thereunder — & PIOPET
instrument ol transfer wilid normally be one which satisfies
the provisions of the Articles of association which usually
require that a +ransfer should be in nthye usual OL COWNOD

and such form would no ally be the form provided by

+the Stock Transfer Act, 1863. Perhaﬁs, however, To
copperiasten the position it might be desiraﬁie to issue
the shares as not fully paid up - if, for example, 5p were
left unpaid on each éhaxe +hen the company has & clear
interest in ensuring that a transfer in the form provided
by the 5tock mransfer Act, 1963, has been executed 50 as TO
enzble the company to recover the unpaid portion of the
purchase price. However +his 18 by no means essential - it
would seem to me that the Revenue wéuld ,ha%e great
difficult in establiishing that a contract for sale was in
s+self a transfer particularly if the contract could be
made inte a fairly lengthy document containing various
covenants and SO forth by the vendor. The point of this
gdiscussion is, of course, ro avoid the Revenue being able
+o claim with success that the contract was itself =2
+ransfer - I think it highly unlikely +that they would make
such a claim and if they did I consider it even mors
snlikely that they would succeed - consequently it would
seem to me that it should be sufficient for the usual form
of contract to be entered into - Agents said &t our
consultation that they vad in fact adopted this course in
the past and in My opinion it should be safe so TD do using
the normal forms of contract which TheY have used in the

past. Tn relation to the passing of +he beneficial

W




interest - this willg}in my opinion, Pass upon the payment
of the entire purchase price -~ SEB& inter alia Tempany v
Eynes, 1875 7.®.101, in which “i¢ was held that the
beneficial interest pDasses ro the extent TO which the
purchase price has been paid. care must, of course, be
+zken to ensure thak IO receipt 15 issued for the purchase
price in case such receipt could be regarded as being
itself & transier: what 1 would suggest 1is that & letter be
written by the purchaser, subco, ©o Querists stating that

they snclose & draft for the entire purchase price due on

foot o the'conzract and that Duer15L5 merely Jlodge tHat

‘draft as &2 Eeparate lodgement +o whatever may be their

appropriate %ccount for the purpose SO o that it can be
traced into lt, and that they co not at afliy stage issue an
ackmowledgemenL to the purchasexr, though they could pass a
directors IESDlUtan acknowledging receipt. ox the purchase
monies and directing them TO be lodged to the Specified
account 25 & resolution is not 4 x.z:ansrer not being a3
document (it beind, rather, & meIe Tecord of a verbal

rransaction) - SB€ vaughton v Brine, 1840 1 Man & C 558,

Reeching v westbrock, 1841 B M. & W. 411 and Hughes v Budd,

140 B powel, P.C. A78, cBases which are quoted with
approval by ¥Monro and Nock on gtamp Duties at Faragraph
10.36. .

Quite clearly on the liguidation of Newco Subco will leave
the Drake &Exrouwp tut the provise TO Section 135 of the
Corporatilon Tax Act will, in my opinion, prevent the
crystalllsatlon of any capital gains tax 1iability though
Subco will, of counrse, at this peoint continue to hold the
shares 1in France at theilr original base cost TO Quérists.
T note That Agents state at this point (see P- 3 pof the
Case Submitted to e +o Advise) that Neweo would be
regarded as disposing of 1Ts shares in Subco but &5 these
wonld have DO value no capital gains tax would arise - 1
presume from this that it is intended tD capitalise Bubco
by way of loan. $iagxee with Agents that both Duerists and

Drake BV would be regarded 2S5 disposind of their




shareholdings in Newco at market wvalue but this is
negligikle.

1 agree that no stamp duty will arise on the tramnsfer of
+he shares in France to Drake BV as the transier will be a
distributicn in specie by the liguidator of Newco. AL this
point Agents Dnce again retorn to the rwlawback provisions
of Section 13 cf the Flpance 2ct, 1852 - 1 have already
gdiscussed thenz but I would agree: with Agents that the
optics are much better if there is a transfer of the shares
in France o Subco and the relief is claimed - and if the
shares showrld be held iorfa period of two years (assuming
+hat +that -is the period';retained, in . the forthcéming
legislatioﬁs then’ the relief should not be lost: but I

think that this is a matter for Querists. and certalnly if

the shares are ‘likely to be seld within the next two vears

T would have thonght that an improvement in the optics

would be unlikely %o be worth the stamp duty ceost of

£300,000!
—3-

Tf +he shares in Subco are sold to a purchaser while that
company continues to hold the sharesrin France such sale
should not, subject to Dutch law, give rise to any tax cost
for Drake BV. There is; of course, the difficulty noted by
Rgents that a purchaser would acqulre the shares in Subco
at = base cost which was very small for Irish capital gains
tAX pUTrpOsSes and he would, accordingly, seek a reduction in
the price TO compensate him Ifor that fact - but if the
purchaser wWere resident sbroad it should be possible to
change the residence of Subco to a country where the
purchaser is resident and then no Irish capital gains tax
will arise. ~This last point does, of course, éep@nd upon
the terms of any: new legislation in relation to residence -

this was dlscussed at the consultation which I attended
with Agents but one clearly cannot know the position until

the Finance 2ct has been passed. I would also agres with




agents that the option of selling Subco rather than the
shares in France is only appropriate where there is a sale
o a single purchaser and would be entirely inappropriate
if there were a general offer to Purchase Prance.

T would agree that if Subco can and does in fact change its.
residence prior to the dispocsal by it of the shares in
France the gain deferred at the time of the transfer by
Querists of the France shares would not crystallise under
Section 135 because the ron-resident company Subco would
not be liabie to Irish tax.on the subsequent disposal by it
of the shaxes in France. Of course whether Subco will be
able +to change its IESLdence with ease or at all will
depend on any new leglslatlon'whlch is in forcve at the time
when it purports to do so - I cannot advise on this at
present. .

T agree that if the purchaser should make a paper pffer for

the France shares that proposal would not give rise To any .

real difficulty for the reason given in this paragraph

(which appears on Page 5 of my instructipns).

4
T agree with Agents that the propesal would work if Drake
UX was used instead of Drake BV and that indeed there would
be advantages in using Drake UK if its tax residence in the
UK can be more readily established that the tax residence
of Drake BY. This is, of course, a point upon which T do
not have sufficient instructions to advise with certainty
but I did gathered at the consultation which I attended
+hat there might be some difficulty in establishing that
Drake BV was <tax resident in the Netherlands while it
appears that there nmight. be more substance to the claim
that the Unlted ﬁlngdom.company was in fact resident in the
United Kingdom. f: | ]

Again I agree that from an optical point of view it would
be preferable to have a2 change of residence to the UK

rather than to the Netherlands - the Irish Revenue would be




o

less likely to raise guestions for a change of rssidence to
+he UE for the reason given by Agents - that is to say that
it is not perceived as a i2x haven. 2nd if Bubco comes
within the United Eingdom capital gains tax legislation the
Irish Revenue would find it difficult to tax any gal
having regard to the provisions of the Convention with the
United EKingdom. . gﬁ

T+ is, of 'course, true that an iﬁérease in the value of
these shares in France between the date when they were
acquired by Subco and the date when they were eventually
sold to a third party would be taxable in the TUnited
Kingdom if Subco was residemt in the United Xingdom - but
even in those circumstances it would seem-that Subco would
ocbtain an incresase in the value oI théméhares - I also
agree with the suggestions made by Agents in Paragraph 4.3
of my instructiocns. Qg '
My instructicns do not ‘enable me 1O comment upeon the point
made in this paragraph (which appears on FPage & of my
instructions): I assume, however, +*hat Drake UK dpes have
sufficient borrowings to shelter other taxable income oI

the Drake Group in the United Eingdom.
-5-—

I do pot think it necessary for me to comment upon this
paragraph - it is merely a statement of fact. _

I do not sees how the Irish Revenue could make with success
£E§“EE§EEEEEE made by the British Revenue in The Burman
case as set forth in this sub-paragraph any more than the
British Revenue did unless, of course, they called in aid
Section 86 of the Finance ACE, 1989 to which I refer below
and which, in my opinion), they would be most.unlikely to
call in aid. T dD, however, agree that care will have to
be taken to ensure that the facts do reflect those in the
Burmen Case.

The fact that the English legislation was amended and the

Irish legislation was not does, of course, affoxd some
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assistance in establishing that the proposals are
sztisfactory in the Irish context - the Irish Courts will
not, of course, pay any regard to amendments made after the
events which the Court is considering because the Court
must consider the statute as it exists at the time of the
events before it and not at any subsequént time (see the
judgement of Griffin, J.; in Cronin v Cork & County
Property Company Dimited, 3 T.C.R. 8t p. 210 when he said:-

"With regard tc the submission of Counsel for the

compary that the amendment of Section 18 by the

Finance Act, 1981, BSection 23 was an’ implied'

accepfance by the Direachtas of the construction

cannot in my view construe a statute in the light

of amendments that may thereafter have been made

to it. An amendment to a statute can, at best,

only be neutral, it may have been made for any

one of a variety of reasons. It is, however, for

+the Cpurts to say what the true construction of

a statute is, and that construcfion cannoct be

influenced by what the  Oizesachtas - may

subsequently have believed it to be".)
Tn the present case, howevsr, Cne would not be arguing that
+here had been an amendment of the Irish Act subseguent to
+he date upon which the +ransactions had been effected -
what one would be pointing out would be that the English
had in fact legislated to cover this exact posiﬁion and
while it would not be a very strong argument it would be a
point to be made and would not fall within the prohibition

enunciataed by Griffin, J.

-G~

T agree that thers is mo specific anti avoidance
legisléﬁimn which would impact on the proposal.
A+ the consultation which I attended with Agents I

explained to them that in my view Section B6 is a difficult




section for the Revenue ~ they are faced with the problem
that they must determine that certain facts are facts when
in fact they are not facts, and it would seem to me that
that must run a grave risk of being in breach of the
provisions of Article 34:3:1 of the Constitntion which
provides that - .
"The Courts of Ffirst instance shall include a
High . Court invested with'. full original
jurisdiction in and power to determine all
natters and questioﬁ$ whether of law or fact,
civil or criminal- ‘ '
One of the -basic ‘unctlons of a Court is. to determine the
facts of a case and then to apply the law to it --this is
evident, Ior éxample, in the case of D‘Sullivan v P, 3
I.p.C. 355, 2 I.T.R. 464, in which it ‘'was held that the

Courts had to determine the true nature of the transaction

entered into by the téxyayer withount paying attention ta.

the words used by him and then apply the law to that nature
as so found. IZ, however, the Revenue, when acting under
Section 86, must first of all determine the facts o be
other <*than they are, and that would seem 't0 be an
essential, then it would seem to me that they are flying in
+he face of the Comstitution and in my opinicn an Irish
Court would in all probability determine that that was a
void and invalid procedure. Tndeed I can think of nothing
more subversive to the whole concept of Constituticonal
,justice +han that the independence of the judlClaIY should
be bsubverted in this particularly blatant manner.
Consegquently it would seem to me that the Revenue mast be
weak if they sought TC enforce Sectiom 86 - and perhaps
that is why they have not done so to date (and did not, for
a pericd of thirty years and more, sesk to enforce Section
15 of the Finance Act, 1344, which gave an Inspector
Draconlan powers-uo ignore stTeps taken with a view toO the
avoidance of corporation profits tax). T do, however,
agree with Agents +hat it is difficult for the Revenue to

sustain an argument by reference top Section 86 where the

=
(=]




taxpayer relies on a specific piovision such as the proviso
to Section 135(1) of the Corporation Taxz Act - I do not
consider that Section 85 enables the Revenue to rewrite the
legislation and if legislaticon applies to a particular fact
t+hen in my opinion the Revenue would be in sexrious
difficulty in calling in aid Section BE.

in view of the foregoing Iiﬁould agree with Agents that if
the Revenue were to attack this transactidn they are more
likely to do so on the basis that Subco remained resident
in Ireland_rather than on-Section 86 grounds.

T do not tRink that the ﬁ%venue could.Fly in the fdce of
the decisien in McGrath v McDermott and“merely look to the
underlying economic nature of the transaction - one of the
problems Fac1ng the Revenue if they adaéted that course is
that that procsdure was ruled ont as a POSS1bllltY in the

McGrath case, but in addition even if they zreiied on

Section B6 to reintroduce it they would have to do so in a |

way which would appear to ba in conflict with Article 34 of
+he Constitution ~ in other words what they would have to
say is the Court is not to adopt its normal and proper
methods of construction of fiscal statutes nor is it to
determine what the facts are but it is to lcook to something
othar than the facts and to adopt & construction of the
statntes dictated by the Revenue Commissioners. In my
cpinion the Court is unlikely to accede to such arguments.
One cannct, of course, guarantee this position - Section 84
is there, it has the benefit of a presumption (which is, of
course, capable of being rebutted and which in my cpinion
should be rebuttsd) that it is constitutional and the
Courts will not be favourably disposed ‘towards &
corporation whiéh has engaged in a tax avoidance scheme as
s result of which it will save a very large amount of
money: but notwithstanding those factors 1t would seem TO

me that Sectiof:BE shonld not provide a retfuge for the

Revenue.
__‘_—_d____‘_____———-. " -
Accordingly I agres with the view expressed by Agents 1n

this sub-paragraph that the Revenue wonld have great

11




difficulty in applying Sectiecn B6 - and as the amonnts are
so large and as there does not appear to be any serious
downside risk involved in the transactions if a Section B6
attack should be sunccessiul it wonld seem to me that
Querists should proceed on the basis that that section will
not be relief on'or, if relied on; will' be defeated even
though there is always the‘éossibility that it will not be
defeated: one cannot guarantee therosition but one would
do nothing:if cne stood in fear of ‘the section {which was
the Revénug_desired) and &n By opinion there are many and
varied arguments whichFcanjbe made againét its application.

7=

1. T agree that Subco would mnot be taxed on dividends received
from +the shares in ¥rance for as long as it remains

resident in Ireland.

2. again I agree that if +he residence of Bubco 15 changed

dividends would not constitute franked investment income
but would not be fazable in Ireland as they would be
received by a non-resident company. I am not competent o
advise upon the Netherlands position and in-relation to The
United XKingdom I take agents’ point that it should be
possible TO shelter dividends with additional interest
expenses though that clearly is & practical and not & legal
matter.

3. Clearly I cannot comment 1LpoR +he impact om the  Group’s
dividend policy if the proposals are implemented as I do
not have sufficient instructions to do so and in aay event

that is very much & bus iness/accountancy mattar.

-000~

as it would appear frem the foregoing I am of opinicn that these
proposals are soundly based - there is aiways s danger 1in
relation to Section B6 but I have already expressed my views OI

that point and do not consider the danger to be sufficient to

12




revent the proposals being adopted. In my opinicn they are

propesals which shounld succeed in achieviag the desired ends.

Nothing further occnars

{ .
e S AL
Dated this 27th day of March, 1555 :yTthas 5. McCann
Wakefield House, P
York Roazad, i

Dun Leoghaire, —
Co. Dublin.
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I | SRINCIPAL FAX NUMBER (353-1) 668 7016
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FAX NO. .' 283 1017
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GUR REF. | 2430-002-AP
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IRCLUDING THIS ONE DATE 7 Apsil 1585
"I '4F you DO HOT RECEIVE ALL THE PAGES, PLEASE TELEPHONE
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. MESSAGE

Dear Daphné.

T refer to Our celephone conversation and wish to confirm that in @y view
whers there is no change in the regiztered shareholder and po movement OF
the beneficial ownership of the relevant shares in @ CUmpany (say, Cowpany
A) outside the shareholder’s 100% owned Group, 1O oW requirement %o notify
company 2 anisel .

vours sinceral¥:

2. fars

ffElvin ¥.H, Price

WILLIT2M FRY
Spiicitor:s

EAGILL

CONFIEENTIELITY HOTE: The messEge in e fax I confidential and for flie use of the person(s) named above
only. Fyou bava reeive thls message in &iTon plesse notity Us smmediztaly snd destroy the Mmesssge received
and =Ny copiss of 1 thet you rreay hiave ke

b - RRARDPOR P, D1







C OO e rS ‘ Fiimwitton Housz 558 P22

| Kilkenny Wandord
Wilton Place . B76 D306

l
|
| Dublin 2
l &Ly rand ‘ fax {1 676 5782 l

. BBD 1782 |

! DDE 101
, ' . Ut reference

2 May 18595. : ' pIowW

Fergal O'Dwyer, Bsa. - ' . T
Development Capital Corporation

DCC House '

Brewery Road

Stillorgan

Co. Dublm.

Dear Fergal,
Capital Gains Tax Yinimisation

1 refer to our ielephone conversation on 21 April in which we discussed the alternatives of
transferring the residence of Subeo to the UK or the Netherlands.

. T am sending you this note o summarise our discussion and conclusions.

The UK is less tax ageressive and in view of the existing substantial UK activifies it may be
easier to demonsirate a Tansfer of residence. On the downside #ny future uplift in the valne
of shares would be subject to UK capital gains tax, In view of the uncertain nture of any
plans for a future disposal we agreed that the downside would outweigh the advantages.

A iransfer of resideﬁue—r to the Netherlands is feasible and “the additional tex Tisks are
meanageable, The principal risk is that the Irish Reveme might be more inclined 1o attack the

sransfer on the basis that the Netherlands is a capital gains tax free SUVIrODIMENE (ie.a "tax .

" haven"). In addition, the. commercial case for the. Netherlands might be scmewhat weaker
given your less t_annousbbusine'ss lLinks with that country. However, I belisve that these

=dditional gifficulties can be overcome by taking great care to emsure that the transfer of -

residence will stand up to Revemme assanlt. To ensure that this is the case it will be vital to
be able to demonstrate that the effective management and control of Subeco is in e
. Wetherlands. All Board meetings will nsed 10 take place there and great care will have 10 be
taken to ensure that the company is not defacto conirolled from Treland. We discussed the
possibility that you might open a staff office in the-Netherlands and this would significantly
add to our defences. : .

In these circumstances T would be of the opinion that the Netherlands option is feasible and
fhat there iz 2 high probability that the proposed structure Wil succeed in achieving the
obiective of avoiding Irish capial gains tax. There iz obviously some Tisk of a’ successful
Revemie atiack particularly if they were 1o imvoke the provisioms of section 86.

Coopere & Lybrand i = member of Coapers b Lybrand smiematicnial, e limied fabifly eesociation InoorpomEed in Switreriznd. Juwthotised by The Instiute 6! Chanerzd ACCoumams in
yelEnd to cary B invesimen) business m the Unlied Kinpdom

o 2 e Tarion T4 Ermnrrat 1 Afimmn Miany WisH Wt Dezsy Cheres Drwling Francis 1 Ennis Ifichael Feznsy

e LRl P Pnnal Leme Bominemd

! P.D. Box 1283 i 1zlephone (O1) BB1 0353 | Dubfin Cork Waisriord Limarick




have asked for a formal opnion from

Ag a first step toward implementation of the proposal )
week, I would aim fo agree a final

my Duich colleagues which I expect 1o receive this
fimetzble with you in the coming Aays.

Kind regards.

Yours sincerely,

c.c. Jim Flavin, Esq.

a\iLf







P.O. Box 1283 ' 4gizphons (O1) B51 0233 i Dubifin Cork Waterord Uimarick
Fizwiiton House \ 668 2222 Kilkenny Wexiord f._

\Cao ers

S Wition Place £76 D305 ! ,
. &Ly rand Dublin 2 ; T S Li_
| fox (o) 6765752 i
l &80 1782
| DDE 101

our teference

Strictly Private & Confidential
Addressee Only

11 May 19985, ' pmw/tod

Fergal O’Dwyer, Bsq.

. Development Capiizl Corporation ple
DCC House

Brewery Road

Stillorgan

Co. Dublin.

Dear Fergal,

Drake BY/Target

I attach z copy of letter from C&L Amsterdam dealing with the Dutch & consequences of
fhe transfer of Target to Drake BY.

The principal issue arising from the letier is #hat it will be necessary to seek a ruling from the
Dutch anthorites confirming Sybeo’s entiflement to the participation exemption in respect of
dividends received from Target and any -geins arising on the evenfnal disposal of Target.
While C&L Amsterdam are reasonzbly confident that such a ruling c&n be obtained, there can
be no guarantee on this. “This is an issue that we need to advance as SOOI a8 possible.

There are also sOME iSSUES OO the funding side which C&L Arnsterdam need to consider
greater detail but thess should not give rise i07 insurmountzble difficulties.

On #he Irish side, a proposed change the Tinance Bill has been infroduced at Committee
stage which wonld obliged Trish regisiered commpanies which are not 1% resident here to report
certain informaton to the Revemue. This proposed change will mpact on Subco once it
becomes non-resident. I attach a COpY of the draft legislation for your information.

Coopers B Lybmnd is 8 mermber o Creopers B Lybrand \niemationa), & Froited fiablty eesocialion jncorporated i Ewitzatand, Authorised Dy the Insiiure of Chartereg AccounEnts in
irstand io cany oR nvesmant business in the Unked Kmpdome

\mt A8t Prasems Phastiet Dewiing Fransis N Ennls Wishzs] Feansy
T RSN £hmml P el ATme Faribrv




1 should be obliged I you wonld felephone me when you have had an opperimity of
reviewing C&L Ameterdam’s letter. We also need to discuss the appointroent of 2 Ligquidator

tn Newco.

Kind regards.

Yours sincerely,

erry O'Driscoll,
for Coopers & Lybrand.

c.c.,  Daphne Tease
DCC. -

Th.

ax\let tnf
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pear PatfTerry

i, Further to your fax of Hey 3, 286% in which you requested us o advice
you on the Putch tex coneeguences of the contemplated transfer of the shares
of Target, we inform you 28 folltes,

nividentn

2. bividenda raceived by & company resident in the Ketherlands {Subco)
from a foraign rubeidiary (Target) are exewpt fypm Dutch corporate income
tax, 41§ the following ronditions are mel;

. the company resident in the Hetherlsnds holde 5%.or more of the
nominal shere capltal of the subsidiary: s

. the pubaidiary is subject tn a tax on profite;

. the shares in the forsign subsidiary are not held =s inveniory)

_ the sharsholding in the foreign suhsidiary can not be considered
a gortfulin investment.

5, the fourth condition is mok calevant Af the subgidiary is = EU-resident
end ths Dxtch compeny holde mor® then 251 of ths voting righte and the
subsidiary 1s mot subject iD & *gpecial tax regime’ (Parent/Suhridiary
Directivae). -

&, After the Lransfer of the shares of Target, Bubte will hold 11 of the
nomine] ehere capital (znd rouphly the-seme (OF 1aes) of tife voting riphter).

Wwailet it would xppeax from Yyour Ffax that the firet thrze conditions are mekb,

the Dutch tax intpector may BXEUE ihat .the shares in Target are held 28 &
portfolic investment, sipes the ectivities of Target mre not in l1ine with the
setivicies of the Drake group, end that therefore the perticipatiun pxemplion
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5. Sividends paid by Buboce ip Draks B.V. will be:exﬁmpt from Durtch
corparets income tax wnder the participstion exemption. -

Cepitel guime

6. Under the Dutch participatien exemption no diptinction is derswm between
dividends received end cepltal gains realized. Thersfpre, in ihie respect we
refer to the remerks made in the pETAREERNE 2-5,

Shere i mo wminlwem holding period befors the participation exemptien will
apply.

Euling

7. ¥ased pn the sbove, we would supgest filing 8 roling reguest with the
butch tax stuthorities, ln order to agree i pdvatce that the pariicipatinon
gzemption will apply on the shares of Target.

5. Bzxnd on the following fapte/information you provided ue with, we think
that we would have a slrong case, slthotgh we cannot make any EUATENtEEE!L

1Ly subco holds 11X of the ordinery shayes and B of the
preference shares of rarpet (ths only Lwo clasues of ehare
capital of Targat).

(i3} mhe Dreke group hse Board Representation in Tarpet snd the
goard member in question has pleyed an active role in the
stretegic direction of the cmmpany; '

(1) The Dreke gpronp hes held the shares of ‘Target since 1280
and has nn intention to sell the shares in tha near
future; '

{iv) Dreke 18 a wventure capltal COMpPERY, matering into sn

Tndugtriszl Holding Company {comglomerate), its businers ig
meking strategic Investments im which the Drake group
sctively participates, -

9. Pipege note that s ruling reguest in the Metherlands must contrin the:

real namas of the compenies Inyolved, He feel that this shesld not compromise
comfidentiality, eince a tax ruling is mot published; it will remain private

between the tax imepeftor and the wompany.

-+

1g. Obteining # ruling from the taz alithorities will gake appromimately 1 -
3 months. You indicated that there ig pome urgency, plesse inform us whether
we ghould prepare p draft ruling regiest and send it to you .for =pproval,
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Exipting intefzetfuutﬁanal interest
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A

13, *ha lending of fumie interest fre= by Draks to Drgke B.V. and hy Dr=ke
B.V. to Bubes will not edversely affect the geductibility of exdeting
Interest/notional intarest.

Tex conseguences of the proposed funding stracture

12, sccording to Dutch case law, Dreke 2,¥, thpuld ilmpute Lexable Intereést
income on the furde omlent to Stbcn, On the oiher hend Drake 2.V, mey deduct
{{mouted) intersst COBLI lgawving s spread of 1/87 of the Ffunds borrowed znd
sxlent (1/BX % IRE 30,000,000 % 1,60 = WLG 60,0003, taxed at & 40%/25% rate.

iz, I¢ Parget gualifiss for the participetion exemptiom, the (imputead)
intarest cowt in Subeao {income in Drake B.V.) i mot deductible for Dulch L Vﬁ¥/ |
corporats incose btax PurpoBes, cince thehe costs relste ©o an exempi foredgn

paredicipation. |

14, 1Y cepitel tex will be due on hoth the leterssi cost in Dreke B.Y. and
Bubce (2 % 1¥ % 77 # IBL 30,009,000 % 1.60 = HLE §7,200). Thie cepltal tax
will ba gue eotually 28 long es the imterest free loan strocture is in plara,
The cepital tax 3s deductible for Dutch corporate imcome Lax purpobes
zecording to ecenf CABS law. >

o v

15, The ter intpector might guslify the fupds provided fo Syfen not ke 3

Jpen, but 25 = cspital eontribution, 1f eo, & ona-time 17 capit 1 taz iz dus

sn the principal amount of ¢he lpan (1 * IRL 30,000,000 % 1,60 = .

¥LG 4£60,000), In ordaer io avold this consegtencs, it should be phown that the i
funds provided to Bubero can be regeprded BE 8 razl lean and net g8 capltsl (&

lpen sgresment should be drswn up and there should be evidence that the lpan

ix repayable and will be repaid). As the only agest of Suboo 1s the Target

compeny this mipht be difficult to defend. If ths principal pf the leen i=

regerded & capitel input you will appreciate thst then no annual capital duty

on intsrsgt foregone is dum,

rex regldeat In thé ¥etherlz=nds

18, In order to becoms = tax residemt in Lhe Batherlsnds from 2 Duteh
perepective, the sharshelders of Subco phould deside in a sharshelders’
meating to move Subco to the Netherlends. Subzo ghould £ile final corpersie |
income tax return in Ireland, file a vegistration £orm withi"the Dutch Chamber .
of Comserce, r in the Retherlsnds and appolnt Datlch director{s}. &Z/f’
Eogrd mectingk mRnO BLALE older's meetinps nf Bubco ehould be held in the

¥ethsriands. Subco should he, registered in the Hetherlsndas for Duteh

corporate Income tex PUTPOEER
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Wa note, however, that whilst this mey be pufficlenf from = Duteh
perspective, we would comsidsr the Irish trestment to be crucial,

Diutribution in gpecic of the shares in Subco

17. In your propozal Drake B,V, will own less than 257 of the sharee in
Wowco, s compeny resident in Ireland. As this compeny iz an intermediary
ﬁ? nolding comprny 100X owned by the Drake group, all comdition for
periicipation sxempiion in prinmciple apply. We Btroengly edvies, however, fo
{ xpply for sn sdvence ruling in thie respect s well.

18, Ve undsretend that Heweo will own 100X of the shares in Bubce (s doal
commeny incorpprated under Ivish law but repident in the Hetherlands). We
further tmderstand thaf Reweo will be liguidated shortly after incorporation
and will distribute =c liguidation dividend the Bubro shares to Drake B.V.,
after repayment of nomingl value on the 767 ordinsty A shares to Drake
Properties,

18, We understesd that Subco har moguired Target at dfe actual markel veluo
and thur mo hidden reserves ere indirectly shifted from Drake Properiies to
Driks B.V. If thir would have been the case, Duteh cepital tmx would be due.

20, Im cage no sdvapce ruling can be obialned for Drake B.V.'B
participation in Mewco and ths tax iaspector takse the view thah the
participation exemption is not appliceble oa the shares in Rewco and the
value of tha liguidation proceedz (i,2. Fuboco) sxeeede ths vost price of
Rawes to Drake B.¥., & Laxabls gain {for the difference between the fair
warket valuz of the liguidation proceeds and tha tost price of Neweo inm the
Lbooks of Drake 2.V.) ir realized by Drake B.V. 1f the value of the
liguidation proceeds is less than the cost price of Neweo, the loss is
deduyctible., The loss can mot excead ths originel cost trice of Hewco.

21, If the participstion exemption is zpplicable, a gain realized on tbe

liguidation of Mewco is not taxsble for Dutch corporate innome LEX PUIPDEEE.

A loss realizsd on the iiguddation may be deductible, But can not exceed the
" rost price ta Drake B.V. of its shares in Rewco. '

2z, Tt is uoted that Dreke B.V, =e well as Subpo, mfter it moved its
 residanre to the ¥etherlands, will be regulyed to drew up ita tax acpounte in
butch guilders. Conseguently the coBt pripe of Target is in Dutch guilders.
Subsequent exchange dlfferences might cguee & letg or & geid in the taxm books
of Bubto.
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25, ¥Frog what we undersisnd of the trangz:ticn,aﬁ§ gain or loss should be
swill ax it would heve to arive f{rom exchange differences pr movemeats in
rarget's ghers price over the (brief) perdod’for which Newco exisis.

Fleggs do not heeltaste to comtact us should you bave apy further gueetions.,

¥ind regerds ————

—

% oar Epsven [ Andrew Casley

G




- A mmendment of
—mepriion 141
sarticulars 10 be
supp\icd hy nEW
companies) of
Corporation Tax
Act, 1876,

SECTION 55— cpnrinued
1o such conditions, including 2

(4) A certificate &Y be subject :
date of revocation, &% the Ministel copsiders propel and specifies

therein.’.”™
' . —_Charlie Mclreevy.

+[This is the approprimz reference if gmendment no, 55 15 BCCED red.)
57, In page o lines 18 to 24,10 delete subsection (1) and substi-

rute the folloWIBE:
mended by cection 48 of the Finance AfL

“(1) Section 162 (as &
1500) of the CpTporation Tax Act, 1976, is hereby repealed.”r
—Charlie MeCreevy.

SECTION 57
gg. In pape 9% pefore secton 57, to insert the foliowing nREW
sectiom:

57.—5ecnon 141 of the Corporalion Tax Act, 1976, is hereby

amended—

ubsection (1), bY the substitution for ‘trade

(a) inthe proviso 108
of “trade, profcssion or business’,

or prof&ssion‘
(b) by the insertion. after subsection {1, of the following sub-
sections:

(1A) Subject 10 subsecton (1B), every company
which is incorporated :n the State and is neither resident
in the State nor carTying 0D 2 trade, profession OF busi-
ness therein shall, in every st within thirty days oi—
= —=

{ commences 10 carTy On a rade,

(a) the date on which )
professipn O pusiness, Whersver carried on, and

te is a matenial change In infor-

{b) =nYy ime at which the
maton prEvicusly delivered by the company under

this cubsection, and

-otice to the company BY 21 inspector /)

requiring a ctaternent under this subsection,

(c) the pivingof 2

g Revenue {Commissipners a cratement 0

deliver 10 th
articulars of—

writing conlaining P

(i) the name of the company;’

rered office inthe giateand the

(i) the address of s regis
ace f business;

address of its principal p
(it} the ﬁaﬁlre of the race, profession of business;

(iv) the name and address of the secrelaly of the

cOmpany.

(v) (1) where the company is controlled by 2 company
the shares in which are listed in the official list

ofa recognised stock exchange and have been
the subject of dealings on the caid exchange in
the period of 12 months ending at the time at
which the ctatement 18 delivered, the name of

18 FEN
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- SECTION 57——{on1inued_
! that gompan
oifice, znd

(11) in any other case, the pam
individual of individuals &
COMPANY;

(vi) the lermtory in which the central
normally carried oubi and

contrni of the company is

(vil) such other information 25

y and the address of its regisiered

e and address of any

ho have control of the

management and

the Revenue Com-

/nissioners consider necessary for the purposes of

determining 1he 1eTmioOTY in whic

h the company 15

resident {or the purpeses of tax

(1B) Subsection (LA} chall not apply 19 2 company

{(herealier in this subsection referted to st

" tioned company”) if at the fime
pnder that cubsection would, apar

he "first-men-
at which 28 stalement
1 from this gnbseciion.

fall 1o Be gelivered, there is 2 £OTPANY. which is a 90 per

cent. subsidiary ©

fihe first-mentioned company. carrying

TN X g e ,
f"( ) f_s_,f‘ on 3 trade or professionin thE State.,

and

(¢) by 1he addiion, after subsection
subsection:

(2), of the following

+(3) For the pUTPOSES of this section—

(@) sections 108 10 114 of the Corporalion Tax Ach
1076, shall apply for the purposes of this para-
graph as they would apply for the purposes of

Part X1 of that Acl if subsection (7) of section
107 of the said ACt WEIC deleted, and

(b) contro

Ml section 102 of the Corporation Tax Act, 1576.%.7-

1 shall be construed in sccordance with

(LY

—An tAire Alrgeadais.

SECTION 5B
59, In page 93 before sef
sertion:

tion 58, 19 insert the following nEW

usg,_Section 37 (1A) of the Finance Act, 1980 i hereby

amengded—
(a) by the insertion of the following:
"(c) Arfifidial insemination (AL
{h) by the ingeriion of the following:

{iff) n relztion to art] cinl inse

production,‘, and

rpifiation as including ref-

prences {0 artificial insemination pmduction,’ S

15

__Charlie McCreevy.







* WILLIAM FRY

COTICTTORS ‘ D)
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W,

FITZWILTON HOUSE, WILTON PLACE, DUELIN 2 RELAND.
TEL D1-658B 1711, FAY D1-B6E 7016
TELEY 93459, D.DE- RO¥ NO. 023,

YOUR 2 TN REPEY PLEASE ODOTE
2439-131-APF

12 May 1995

Mg Daphne Teass .
DCC plc . T
DCC House

prewery Road .
gtillorgan = '
Blackrock . ) .. -
Co Dublin

Dear Daphne,

T am enclesing for your sttention a first draft of the Memorandunl
and articles of association of both Marjove timited ("Newco") and
Lotus Green Limited ("Subco™).

T would make the following points.

1. The objects of Dboth companies A2re standard holding
companies which T believe is appropriate. |

2. you will see that in trhe Articles of Marjove I have
: provided for the agreed stream of distribution of assets
on a winding up- T believe the POWEIS contained in

rRegulation 137 of Table A Part T are sufficient in LEImS
of enabling & ligquidator 1O distribute the =assets in
specie with the sanction of a special resolution.

3. tn Article 16 of both Articles T have provided for up to
five Directors which 1is probably sufficient given the
power LD appoint alternates.

T am also enclosing the necessary resolutions tO make the
relevant modifications TO the articies. If they are in order,
this could be implemented. '

i

LONDOMN OFRICE AUDREY HOUEE, 1520 ELY PLALE. LOWDON ECIH 85 ERNGLAND. TELEPHONE DITI-430 73R, FAX D171-430 PUEL

PARTNERS: FIDUGHTON FEY, FRANCIS E- SOWMAN, EDMUND FRY, WEVYILLER OPEYRINE, ALVIN F.M. FRICE, MICHAELT. OCONNOR,
BRIAN K. O'DONNELL, DANIEL MORRISSEY. CWEN O'CONNELL, MICHAEL WDLFE, BOVEE SHUBOTHANM, GERARD HALPERNY, PATRICLA TAYLOR,
BRENDAN HENEGHAN. <AISLINN O'FARRELL, JOHN LARKIN, MYRA GARRETT, ELAINE HANLY, MICHAEL QUINH, FRANK KEANE, BRENDAN CAMILL, MORA WHITE-

ASSOOIATES: KEN] WETH MORGAN, JARLA BRENMAN, WILLLAM PRASIFEA {QUALIFIED WEW TORK,
LOUISE CAREY, PAULR WHELAN, JORM FAGAM, EDWARD EVANS.

* Resident in London CONSULTANT: OLTVER G. FRY.




WILLIAM FRY

Yours sincerely,

TLLIAM FRY
golicitoxrs

c.c. Terry orpriscoll EBQ.. Coopers & Lybrand
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COMPANIES BACTS, 1563 to 1930

COMPANRY TLIMITED BY SHARES

HEMORANDUM OF ASSOCIATION

OF

MARJOVE L.ITHITED

Makolvig Jd-tom i

The name of the COmpany is Mariove Limited.

mhe objects for which the Company is established are:i—

(2)

(b)

(e)

(d)

Tp carry on the business of an snvestment company and
for that purpose ID acquire and hold either in the
name of the company OT in that of any nominee shares;
stocks, debentures, debenture stock; bonds, notes,
obligations and securities issued oY guaranteed DY
any Ccompany whergver incorporated DF carrying ©on
business and debentures, debentuxe stock, Dbonds,
notes, pbligations and securities issued . oT
guarantead by any government, sovereign ruler,
commissloners, public body OF anthority, Supreme,
dependent, mnnicipal, local or otherwise in any part
of the worlid.

To acguire BTY such shares, stock, debentures,
debenture stock, bonds, notes, pbligations ©OF
securities DY original subscription, contract,
tender, purchase, axchange, underwriting,
participation in syndicates oT otherwise and whether
or aot fully paid up and to subscribe for the same
subject tO such terms and conditions (if any) as may
ba thought £it.

To exercise and enforce all rights and PpPowers
conferred by °oT incident to the ownership of any such
shares, stock obligations oI other securities
including without prejudice tp the generality of the
foregoing a1l such powers of wveto or contrel &5 MAay
te conferred DY wirtue of the holding by the company
of such special proportion of the issued oOF neminal
amount-thereof and +to provide managerial and other
executive,.supervisory and consultant services for or
in rTelaticn teo any company in which the Company is
interested upen cuch terms as may be thought fit.

7c undertake +the management and control and
supervision of +the Dbusiness O operations of any
person OF company and in particular, without
1imitation, O plan and cffectively carry out the
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(&)

(£}

(9)

organisation of and to initiate and to carry out
cschemes for the promptioﬁ and expansion of any such
bpsiness, to engng® in research 1nto all problems
relating to investment, properiy, financial,
poritfolio; sndustrial and business management, to
carry ont all oTf any work of & ~lerical, secretarial,
managerial oT other like natare; to provide staff and
services, To prepate and deal with accounts, returns;
forms and all documents required to be prepared and
furnished in relation to amny such bodies, TO direct
and carry out all advertising and publicity for 2-Y
such business; and "generally to do all acts and
things (including +he receipt and payment of MONeY
necessary to be done foT the supervision of the dey
to day running of amy such business and to snter into
contracts with any such company for the carrying ount
of the works OF prbvisians of any of +he sexrvices
which the Company is suthorised TO perform OT
provide.

To promoie, develop and securé the interests of the
group Of companies which for the time being shall
zonsist of the Company and any COmMPANY which for the
+ime being is an associated Compaly and to so do in
guch manner &8 the Company may think fit and in
particular, without 1imitation, DY giving any

quarantee; indemnity, suppert °T security, 1n respect

of or, directly OT indirectly. assuming any 1iability
or obligation of, any associated Companiyr by making
any payment OF loan o dispositicn of any property,
asgets OT rights tTo OF for +the benefit of eny
associated Company or acquiring any property, assets
or rights from any.Associated Company notwithstanding
+hat the Company Wy apt receive in respect of any
such rransaction full oI adeqgquate consideration
therefor or BnY consideration whatsoever or may Ppay
consideration.which'wnuld_or might be in exXCesS of an

arms’ length consideration.

Tp purchase OT otherwise acguire and carry on all OT
any part of the businest OL property and to undertake
any liabilities of any person OL company'passessed of
property suitable for any of the purposes of the
Company ©T carrying on OF proposing tp gAarry on any
buslness which the Companhy is authorised o carry on
br which can be carried on in connection with the
came or which is capable of being conducted SO &5,

directly ©T indirectly, ©° benefit the Company.

To pur:hase, +take on lease, DI licence, in exchange,
wpon coption oF otherwise acquire and hold any lands,
buildings, property (whether leasehold or freshold)
or any xrights ©OF interests therein OF in respect
rhereof or in Aany forests, Crops OL growing produce
therson or any minerals therein Or +hereunder Or any
rights to pass t+hereon or any rights oT interests in
or over The S&a; the sea bed; +the sea shore, the sky

or in space, or any interests connected Or associated
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(1}

(1)

t

with any of the foregoing . and to exercise any rights
in respect +herepf and TO develop, 1mWprove, alter oF
manage the same ©OT any PDAaTT thereof in any WwWay
(including, without limitation, constructicn,
demnlition, landscaping, planting, draining and
improving) -nd to farm, harvest OT extract anything
from the Sa1TeE.

To purchase, +ake on lease, On licence, in exchande,
upon optiocn, on hire oL hire—purchase, OT otherwise
acguire and hold any,personal property, rights oL
privileges which the Company m@may think necessary OT
convenient for the purposes of its business or which
may Seel to the Company cslculated, directly OT
indirectly, tOC benefit the Comyamy'including, without
limitation; +he subscription, taking OT ctherwise
acqufring of Securities in ANY COMPBNY -

To apply IoT, purchase ©OF otherwiss acquire and .

protect and renew &0y patents, patent Tights,
inventions, secret PICCBSEES; reclpes, receipts,
prescriptions, formnlae, trade maTks, trade names,
designs, licences, concessions and _the like,
conferring any gzclusive OT non—egclusive O limited
right TG their use, o©or any secret or other
information as to any invention oOr PTrOcess which may
seem capable of being used for an¥y of the purpeses of

+he Company o the acguisition of which K may seem

calcnlated, directly OT indirectly, to benefit the
Company and to use&, exercise, develop DT grant
licences in respect of, ocC otherwise turn to account,
the property: rights OF information B0 acquired and
to expend MONEY in experimenting upPOn, testing OT
improving &any such patents, inventions or rights.

T establish OT promete OX coneur in establishing OT
promoting any company °ox companies for the purpose of
acguiring 211 or any of the property; rights and
1iabilities of the Company or for any other purpose
which may sSeell, directly oT indirectly, calculated TD
benefit the Company OL tO place o©T quarantee the
placing of, underwrite, subscribe for OT otherwise
acguire all or any part of the Securities ol any such
other compaiy -

To invest and tD deal with the mODeys of the Company
not immediately required in ANY manner.

o amalgamate, entET ;jnto partnership ©OT into any
arrangement for sharing profits;, union of interests,
co—operation; joint venture, reciprocal concession,
mutual assistanCe or otherwise with any persomn OoT
COmMpaNY carrying on oL engaged inr OT about to carrcy
on GCT engage in, any business OT +ransaction which
the Company 18 authorised to carry on or engage in OT
which can be carried on in conjuncticn therewith or
which 1is capable of being conducted so a5, directly
or indirectly, O benefit the CompAny.
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(n)

™o sell, Lease. mortgage OT otherwise dispose of the
business, property ass=2ts OT nndertaking of the
Company OT anY part thereof for such consideration as
rhe Company may think fit and TO improve, MANAGS;
develop, €XCchange; licence, turn 1O acconnt ©T
otherwise deal with, a2ll or Aly of the business;
property: assets and andertaking of the ComRDPaIY and
in particnlar, withont limitatien, to acceptr
gecurities of any other company Iin payment OT part
payment of the consideration payable o the Company
in respect of any transactiocn referred to in this

paragraph.

7o 'establish and maintain = ©OT procure  the
establishment and maintenance of oT tp adhers to BDY
contributoly OT ;non—contributpry pension or

supefhnnuation funds, sSchemes OT plans for *the
penefit oI; and give OT proCuTe the giving OI
donations, ‘gIatuities, pensions;, allowances OT
emoluments to 20Y persdns who are O Wers at any time
in the employment OT cervice of the Company ©or of any
Associated Compary or who are Or Were at any time
Directors O officers of the Company -0ox ©Of &1y
associated Company and <the Spouses, families and
dependents of amy such persons and also establish and
subsidise . and. subscribe to  2DY associations;

institutions, clubs or funds caloulated to be for the ..

benefit of the Company and IO make payments To OT
rowards the jnsurance of any such person as aforesaid
aither alone OL in canjunction'with gny other company

_and further TO do any acts OT things or makes &ARY
arrangements O provisions necessary oOr desirable TO

enable all or aby of such Dpersons Aas aforesaid TO
becone shareholders in the Compaﬂj or otherwise TO
participate in the profits of +the Company O a1y
Agsociated Compaly -

To settle moneys Ol other assets on the trustee OI
rrustees of any +ynst, foundatich, settlement O
institution set up for charitable O benevolent
purposes oL for any publicC, general OT nseful object
or to lend money CBL provide services (with or without
interest ©OT chargs) To a0y cuch trustee or Lrustees
and to PAY: subscribe, 1end or contribute assets or
services of the Company (with OF without interest OL
charge) or give any guarantee OT indemnity in respect
of any trust;: foundation, settlement OT institution
set up OT operating for any such purpose OT pbject or
in respect of any exhibition oxr for any charitable,
beneveolent; public,-general or useful object. '

Tp borrow GL raise money in such manner as the
Conpany shall think it and in .particular, without
1imitation, by the issue of Securities of the Compaly
(other +han sShares ©OT stock) and To SESCULe the
repayment of any NONEYs borrowed OF rajised or any
other obligaition, debt or 1iability of any nature of
+he Company DY way of mortgage charge, lien ©T other
security interest OVEL or in respect of all or any of
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(@)

(5)

(t)

()

(v)

the Company’s andertaking, property OT assets (both
present and future and including its uncallied
capital) upen guch terms 25 to priority and ctherwise
as the Company shall think fit.

7o lend and advance money OF give credit to any
person oI company 2ng upon spch terms as may B5E&sl

sxpedisnt (whether with or without gsecurity or any
interest or other charge) -

To give any guarantes O indemnity in respect of or
otherwise support oT cecure in any manner (whether by
personal covenant OT by mortgaging, charging OT
granting =20 lien or other secnrity interest OVer or
in respect of 511 or any Ppart of +the Company’s
undertaking, property OT sssets, Doth present and
futufe ond including its ancalled tapital, OT by both
such methods) any'obligation, debt, liability oI any
nature of 2Ny person OT company upen spuch terms as to
priority and otherwise 23 +he Compeny shall think
fit.

To pay Ior any rights OT property acquired by the
Company and TO regunerate any person O company
whether by’way'of cash payment OF by the aliotment of
gecurities of the Company-credited as paid up in full
or in part OF otherwise.

Upon any issue of Securities of +the Company te employ
brokers, commission agents and underwriters and tO
provide for the remuneration of such persons for
their services.

To draw, make, accept, jndorse, discount, execute and
issue promissory notes, bills of exchange, pills of
1ading, warrants, debentures and other negotiable or
transierable instruments.

To enter infto any arrangementS'with any goverﬂments
or authorities, Supreme; - municipal, local  ©OF
otherwise, Or aly person OL company that may seem
conducive tO +he Company's objects or any of them and
+p cbtain fIDm.any'such,gcvernment, anthority, person
o company any Tights, privileges, charters, licenses
and CORCESS51DNS which the Company may think it
desirable 1O obtain and to CALTY out, exercise and
comply therewlth.

Tp undertake and execute &any +rusts the undertaking
whereoi may seem desirable and either gratnitously or
otherwise. :

To adopt such means of making known the products,
investments O©OT cervices of the Company Or aly
acsociated Compaly as may Seen expedient and in
pazticular, without limitation, by‘advertising in the
press OT radio ©Or relevision DY circulars, by
purchase and exhibition of works of art OT interest,
by publication of books and pericdicals and by
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(aa)

(ab)

granting prizés;, rewards, . scholarships and denations
and Dby sponsoring sports gvents s theatrical and
ginematic performances and exhibitions of all
descriptions.

To apply IoT: promote and obtain any ACT of the
Oireachtas oOr &A1Y charter, privilege, licence OT
authorisation of ANy govermment, state oT
municipality ©or aiy ministerial OF departmental
Jicence or order for enabling the Company to Carry
any of its objects into effect or for eifecting any
modification.of +the Company's comstituntion or for any
pther purpose which may seem expedient and to OppoSse
any .proceedings O ppplications which may Secel
calcnlated, directly o :ndirectly, to prejudice the
interests of the Company OF anv Associated Company -

'Tp promote freedom Of contract and to resist, insure
against, connteract and disconrage interference
+herewith, TO Join amY'lawful federation, nnicn OX
association or TO do any lawful sct or thing with a
view TO preventing O resisting, dirsctly ©OF
ipdirectly, a0Y interruption of OF ipterference with
the trade OT business of the Company or any other
+rade or busipess OF providing ©OT safequarding
against fhe same OT resisting OT ocpposing any strike,
movement OT organisation which may be thought
detrimental TO the interests of the Company ©OT any
rssociated Company GOt its or their employees and to
subscribe to AIY association or fund for any such
purposes.

7o undertake and carry on Aany other trade oT business
(whether mapufacturing OT otherwise) which may sesil
to the Company capable of being conveniently carried
on by the Company oOf which is calculated, directly oT
indirectly, T° enhance +he wvalue of oOT render
pzofitable, any of the Company's pusinesses, rights
or property.

To do all or any of the matters hereby suthorised in
any Part of the World and with or in respect ©f
perscns orT companies resident, domiciled,
incorporated, registered or carrying On business in
any part of the World and either as principal, agent,
factor, trustee OF otherwise and by OT through
agents, factors, trustses OT otherwise and either
alone or in conjunction,with others.

7o distribute in -specie OT otherwise as may be

resolvéd any of ihe assets of the Company among the
membhers .

To do ail such other things as R2Y appear to the
Company +to be jncidental OF condncive tO the

sttaipment of the shove objects oI &any of them.

provided that:
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(1) the objects set out in 2ny paragraph of this
Clause shall not be restrictively'construed_but
the widest interpretation shall be given

thereto and they =hall not, except where the
context expressly B0 requires, be in gny way
limited tCo OX restricted by refersnce to or
jnference from any other cobject or objects set
out in such paragraph OT from the terms of any
other paragraph or by the name of the Companyr
none 0f such paragraphs ©OT +he object ©OT
obiects therein specified shall be deemed
cubsidiary or ancillary to the objects
mentioned 1in any pther paragraph, but the
Company shall bave fall power Lo exercise all
or any of the DOWSLS and +to achieve and
endeavour to achieve 211 or any of the objects
s gonferred by and provided in any Onhe or more of
zaid paragraphs; '

(ii)  the word "company" in ihig Clause, except where
used in reference to the Company, - shall be
deemed TO ipolnde any LI, partnership,

asgpciation OF other bedy of persons, wnether
incorporated OT sot incorporated, and whether
resident, domiciled, incorporated, registered,
or carrying O©Of business in the B5tate O
glsewhere;

(iii) the expression nassociated Company” in this

Cclause, shall be deemed to mean any CDmMpany

which for the time being is5 2 subsidiary OIT
holding COmPADY (which expressions in this
Proviso shall bear the meanings respectively
L scribed thereto by Sebtion 153 Companies act,
1963) of the Company, 15 & subsidiary of a
holding company of the Company or 1s & company
sn which the Company OT any of such conpaniss
as aforesaid shall for the time being hold
shares entitling +he holder thereof to gxercise
ot least one—fifth of the votes at any general
meeting of such company (not being voting
rights which arise only in specified
circumstances); and

(iv) the pxpression "gecurities" in this Clause;,
shall be deemed to mean any shares; stocks,
bonds, debentures OL debenture stock {whether

perpetual  OF not) s loan stock, notes,
obligations OX other securities OT assets of
any kind, whether corporeal OF incorporeal .

3. The capital of the Company is IR £100 divided into 76 ‘A"
ODrdinary Shares of £1 each and 24 "B" ordinary Shares of
IR £1 each.

1147BH: s /56
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OMPANRIES ACTS 1963 to 1880

COMPANIES BACTS, 2292 ~=—====

COMPANY LIMITED BY SEARES

ARTICLES OF ASSOCIATION

ARTICLES OF Apo - Sast=

OF

MARIOVE LIMITED

MARJUVEG e mee

REGULATIONS

The Rﬁguiations contained” in Part I of mTable A in the
pirst Schedule 0 the Companies act,-1963 (as the same 15
amenaad by the Companies ACLS, 1363~-1950 and with the
exception ok Regulations 8, 1li, 24, 51, 54, 75, 17, 79,
ga, BG, 31 TO 100 inclusive and 138 thereol) and tThe
Regulations contained in part IL of Table A 2S5 aforesaid
(as the same 18 amended as sforesaid and with the
exception of Regulations 1 and 9 thereol) shall apply to
rhe Company Save in so far a5 they &are pexcluded O
moﬁified hereby and such Regulations'together with the
articles hereinafterT contained shall constitnte the

Regulations of the Company -

SEARES

(a) The capital of the Company i5 TRELIDD divided into 76
wph Ordinary Shares of IRE1l each and 24 "B" Ordinary

Shares of IR E1 gach.

(by The spn Ordinary Shares and the "B" Ordinary Shares
shall_rank,pari passu in all respects B5ave that eon 2
return ©Of sssets whether om @ winding up OT
otherwisé, the holders of the MA" Ordinary Shares
shall be entitled to participate in prioxrity tO the
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holders of the "B" Ordinary Shares but pnly to the
extent of the capital_,(inc:luding share preminm), paid
up on the "A" ordinary Shares. On the payment of such
amount 25 aforesaid to the holders of the "A7
_Drdina:y shares,; the holders of the "B’ Ordinary
shares shall pe eantitled to receive the amount of the
capital (including share premium) paid up on the B
Drdinarf ghares and.any gurplus assets arising aftexr
+the payment of the paid up ggpital +o the holders of
B Otdinary Shares 28 foresaid shall be distributed
among the holders of +he B Ordinary Shares in
pn:c:f;b::tion to the amonnts the up'or credited as paid
up on sneir shares. If the assets of the Company oOn
2 winding up shall pe’ insnfficient IO pake repayient
in fall of the paid up capital to-the holders of the
wavw Ordinary ghares or "BY Ordinary Shazes =% herein
providedf the assets available fox such Ppurpese in

either casé shall Dbe distributed in proportion tO the

amounts paid uwp OF credited &85 paid up O their’

shares.

Tor the Purpcse of Section 20 Companies (Amendment) Act,
1983, the DireCtoxs of the Company sre generally and
snconditionally aunthorised 0O allot relevant gsecurities as
defined by Section o0 (10) of the said Act up to & maximam
of the suthorised but as vet unissned share capital of the
Company at +the date OR which the Company Was sncorporated.
This anthority shall expire five years after +he date of
incorporation nf the Company but may be previously revoked
or varied by +he Company in general meeting and may be
renewed by the Company in general meeting Ior & further
period not exceeding five yBars from the date of such
renewal. The Company DAy make any offer ©OF agreement
hefore the_expi::y of this anthority which would or might
require relevant securities to Dbe Sllotted after this
authority has expired and the Directors may allot relevant

securities in pursuance of any such offer or agreement.
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The pre-empticn provisions of_sﬁb—sections (1) (7) and (8)
of Section 23 Companies (2mendment) act, 1982 shall mnow
apply:to any allotment by the Company OF equity securities

(as defined in such Section).

subject to the provisions of the Companies ACT, 15390, any
shares may be jgsned on the terms +hat they are, °oTs gt

the option of <the Company &T&. liable to be redeemed ON

. gnch terms and in such manner a5 t+he Company beloTe the

jsgue of the shares may_by'special resclution determine.

g

SURCHASE DF OWH SHARES

(2) subject to the proﬁisions' of and to the extent
permitted by the Companieas Acts,—1863 — 1530 th ANy
rights " conferred on the nolders of any class of
shares and IO +he followind paragrapns of this

article the Company may purchase any of its shares of

any ¢lass and may cancel any shares 5O purchased and’

nwold them as Treasury chares (within the meaning of
Section 209 of +the Companies ACT, 1350) with 1liberty
tp relissue any such share OT shares as shares of any

class ©T classes.,

(by The Company shall not exercise 2any authority granted
‘ander Section 213 (off market) OT Section 215
{market) of the Companies ACT, 1930 to make purchases
of its own shares anless the authority reguired by
such Section, shall have Deen granted by special

resolution of the Company -

(c) The Company shall not be required IO select tThe
shares to be purchased on & pro rata basis or in any
parti?ular manner &5 pbetween tThe holder of the shares
of the same class On 85 between the holders of ghares

of diffefent classes.
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LIEW

—_———

The Company'shall have a first and paramount lien on BvVEIry

share for all moneys (whether igmediately payvable ©OT not)
called or payable st a fized time in respect of that
share, and the COmpany shall alsoc have 2 first and
paTramount 1ien .on all shares standing registersd in the

name of any peTrson whether he be the sple registered

- helder thereof or one of two joint holders foT all mONEYS

immediately payable BY him or his estate to the Company
hut the Dirsctors Wy at any time declare any share TO be
wholly Sr in pazt exempt from the ‘provisioms of this
Regulation. mhe Company’'s lien on & share shall extend te

_11 dividends payable Thereon.

TRANSFER OF SHARES

TRAKRSELRN ML ooe—e——

an instruoment OF rransfer of a share {other than & partly

paid share) need not be executed OR behalf of the’
rransferee and need not be attested and Regulation 22 of

Table A Part 1 shall be nodified accordingly.

¥o transfer of any share in the capital oI the Company
(whether an a sale of such shares OT +ransmission thereot
oy operation_ of law ©OI ptherwise howsoeveT) skhrll be

registered gnless such transfeT is approved by resolution

of the Directors. Regulations 59 to 32 of Table A Part T

shall be modified accordingly.
HMERTINGS
The following words shall Dbe added to the end of

Regulation 53 of Tabla A Part 1, vand fixing tThe

remuneration of Directors”.
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—1
1+ shall not be necessary to give =any =&Ie otice
adjourned meeting and Regulation 358 of Table & Part I

shall be nodified accordin ngly.

a poll maY be demanded bY +he Chairman Oor by 2D¥ membel
present in person OF by DIOEY and Regulation 53 of Table
5 part I shall be modified accordingly.

- Where any meeting of The Company is held at short notice

pursuant’ to Section 133 (3) ox Sectwon 141 {2) of +he Act
it shall be suLzﬂclent if the instrument appointing 2
DTOXY (afid the POWET of attorney ©T ‘sther anthority, if
any, under which it 'is gigned, ©Tr & nDLaIlally certified
copy of zuch power OT anthority) is deposiied with the
Chairman Of 1 the meeting immediately upen rhe commencement
of such meeting apd Regulation 70 of Table A.Part: I shall

be modified accordingly.

The resolution in writing pentioned in Regulation 6 of
Table A Part i1 may Consist of several documents in the
1ike foIm sach signed by one Or more members {OT heing
bodies corporate by their duly anthorised

re?resentatives).
DIRECTORS

The number Of pDirectors shall mot be less than twd DCL;
anless and until ptherwise determined by the Companly by
ordinary resolution, MOTE than [51- 2 Director shall not
retize by rotation and Regulation 110 of Table A Part I

shall be modified accordingly.

a DirectoT shall not require & share qualification but
nevertheless shall be entitled TO receive notice of and TO
attend and speak at any general meeting of or ANY separate

meeting of +he holders of Bany class of shares in the

- 5 - DRAFT 1Z.5.95-1:56pm
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Company and Regulation 136 of Table A part I shall be

modified accordingly.

(&)

(®)

e
2

Any DirTector nay by writing under his hand appoint

(1) any other pirector, or (ii) any cther person who

is approved by he Board of Directors a8 hersinafter
provided, . TO be his alternate and every Such
alternaie shall be entitled TO receive notices of all
mestings of the Directors and, in the absence from
+he' Board of the Direcior appointing him, €O attend

and wvote at meetings of Directors, and to exercise

"511°the poweIE, ri@hts, duties and authorities,of the

pirector appointing ﬁim.(othef.than the right to
appéint'an alternate nareunder) provided always that
no such;appointment of a person ofher than a Directoz
shall be operative unless and until the appiaval of

+he Board of Directors by & simple majority of the

whole Boaxrd shall have been given and entered in the

pirectors’ Minute Book.

2 Director may at any +ime revoke the appointment ot
any alternate appointed by him and subject tO such
approval as aforesaid appoint another person in his
place and i1f a Director shall die or cease to hold

+he office of Director the appointment of his

alternate shall thereupon cease and determine. An

alternate Director shall not be counted Iin reckoning
the maximum number of Directors allowed Dby the
articles of assocciation for the time Dbeing. 3
Director acting as alvernate shall have an additional
vote at meetings of Directoxrs for each Director Ior
whom he acts &s alternate bput he shall count as only
one for the purpose of determining whether a QLOTUIN

be present.

Every person acting as an slternate Director shall be

an officer of +the Company aad shall alone Dbe
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TESPDnSﬁble o the Company for his own 2Cts anag

‘defaults and he shall not be deemed to be the agent

of or for the Director appointing him. The

remuneration of any such alternate Director shall be
pavable out of the remuneration paid to the Director
appointing him and shall consist of such portion of
the last mentioned remuneration a8 shall be agreed
between the alternats and the Director appointing
him.

(d) Anylappointmant ox revocation by s Director nnder
thi; aArticle shall be effected bv notice in writing
given unnder his hand and dellvered ro the Secretary

or lodged at the registered office of the Company -

A Director present st a meeting of the Directors shall in
addition to his Owh yote be entitlesd to oné vote in
respect of gach other Director not present at the meeting
who shall have suthorised him in respect of such meeting
to vote Ior such other pirector in his absence. Any such
apthority may relate generally tTO 211 meetings oi the
Directors or O any'specified.meetlng oT meetings and must
be in writing or py telefax, by cable or telegram oxr telex
message, which must Dbe presented TO +he Secretary for
filing prior %O GT be produced at +he first meeting at

which a vote 15 +p be cast pursuant thereto.

The Directors MaY establish and maintain Ooxr procure the
establishment and maintenance of any non-contributory OT
contributory pension ©OTF supe:annuation funds for the
benefit of and give Or procure the giving of donations,
gratuities; pensions, allowances ©I emoluments to 2anh¥
persons wWho are or were at any time in. the employment OT
service of the Company ©OT of any company which is =2
spbsidiary of  the Company ©Or 15 allied to OT associated
with the Compéhy or with any such subsidiary or who Are OT

were at any time pirectors or officers of the Company oOT
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of any such other company aforesaid and hold or have at
any tTime held any zalaried employment OT office in the
Company OT spuch other Compaly and the wives; widows ;
families and dependents of any such Ppersons and also
establish and gnbsidise OT cybscribe to any institutions,
associations; clpbs or funds calculated to Dbe for the
benefit of or to advance the interests and well-being of
+he Company OT any such Hther COmPany &8s sforesaid or ol
any such perscns 25 aforessaid and make payments for OT
rowards the insurance of any such;persons a5 aforesaid and
subscribe ©OF guaranteg MOREY for any charitable OF
benevole;t objects or fox any ezhibition or for any public
general _©OF nsefnl 'Dbjéct and do any of +he matiters
Aforesaid -gither alone of in cenjunction with any such
other company 28 aforesaid. ALY nirector who holds OT has
held any such employment oI office shall be entitled toO
participate in and retaln for his OWR benefit any such
donation, gratuity{ @ension, allowance OT emolnment to the
extent and uptl such terms as may for the time being ba

permitted oF required by law.

The DirectoXs shall have power at gny time and from time
+o time TO appoint any person to he a DIrector, gither to
£i11 a casnal vacancy or as an addition TO the existing
Directors, but 5O that the total number of Directors shall
not at any time ezceed the number fixed in accordance with

these regqulations.

The office of & Dirxector shall be vacated if +he

DirectCor:-
(a) 1is adjudged pankrupt in the ctate or in any Part of
+he World OT makes any arrangement OX composition

with his creditors generally;

(b) becones rhe subiject of a restriction order made under

section 150 of +he Companies ACt, 1950;
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(c) Dbecomes +he subiject of a Disqualificaticn Order made

nnder Section 180 of the Companies ACT; 13880;

(d) 4in the opinion of all his co-Directors Dbecomes
incapablse by reason of mental discrder of discharging

his duties as Director;

(e} resigns such office by notice imn writing fo the

Companly ;

(£y is convicted of an indictable offence {other than an
-off&nce under the Road Traffic Zcts for which he 15
not  sentenced tD imprisonment and actually
impgisoned) unless the Directors otherwise determine;

or -

(g} 1is removed from office by 2 resolution duly passed
pursuant tO Section 182 of the Act or under the

provisions of #he next succeeding Article hereof.

in addition to and without prejudice +o the provisions of
the Act, the Company may by ordinary resplution remove any
pirector before the expiration of his. pericd of office
notwithstanding anything inAthese'regnlations or in any
agreement between the Company and such Director. Any such
removal shall be without prejudice to any claim such
pirector may have for damages for breach of any contract
of service between him and the Company. The Company May,
by ordinary resolution, appoint another person in place of

any Director SO repoved from cffice.

Any Dirzector who serves on any commities OT who devotes
special attention to the business of the Company Or Who
otherwise performs services which in the opinion of the
Directors are Qutside the scope of the ordinary duties of

a birector; may be paid such oxtra remmneration by way ot
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galary, percentage of profits OT otherwise as the
Directors MAY determine.

any such resolution in writing as 1S referred to in
rRegulation 109 of Table A Part 1 may consist of several
documents in the 1ike form each signed by one or mOIE of
+he Directors for the time being entitled to receive

notice of meetings of ths Dirsctors.

any Director OT alternate Director may participate in 2
neeting of the Directors OT 30Y committee of the Directors
by medhe of conference telephone or  other
selecommunications eguipient py means of which all persons
pa::ticipéting in the meeting can hear each other and such
participaticn in a2 meeting shall constitnte a presence im

person at the meeting.
BORROWING POWERS

The Directors may exercise all the powexs of the Company
+o borrow TWOREY; and to mortgage OL charge its
andertaking, property and ancalled capital or any part
t+hereof and to issue dL=:):-er'1‘|:1:u:esr debenture stock and other
securities;, whether outright or a5 security for any debt,
liability or obligaticn of +he Company or of any third
party. Debentures; debenture stock and other securities
mavy pe made assignable free from any eguities between the
Company and any Dersol +o whom the same may e issued.
any debentures OT debenture stock may be issued at a
discount, premivm OT otherwise and with any special rights
as to redempticn, surrender, drawings; allotment of
shares, attending and voting at general meetings of the

Company ; appointment of Directors DT otherwlise.
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means shall pecome entil

ROTICES

¥very person who, bY operation of law, transfer, OT other

tled to Aany share shall be bound by

avery notice OT other document which, previous to his nane

and address being entersd on the register in respect of

such share; shall have besn given to the person in whose

nams the share shall have: been previonsly registered.

any notice 0T document sent by ‘post to the registered

agddress of any member in pPRISIANCE of these presents

chall, nétwithstanding fhat such membér be then geceased,

and whether or not tHe Company have notice of his deceasg,

be deemed to have been 4Guly S8IVE
(whether sol=aly oL jointly with

4 in rcespect of any

shares held by such membex

other person OT persons) yntil some other PpersbD oT

persons be registered in his stead as the holder or joint

holders thereci, and such service shall for all PUTPOEESS

of these presents be deened & gufficient service of such-

notice ox document on his or  hesx ;ecutors oT

administrators; and @all DpEIS0OLS (if any) jointly
interested with him or her in any such share.
The signature to any notice to be given by the Company may

be written ©oT printed.

THDEMNITY
Subiject TO the Rct, avery Director O other officer oi the
Company shall be entitled TO be indemnified ont of the
assets of the Company against all losses OT liabilities
which he may

the duties of hi

sustain OT incur in ox about the execution of

g office oI otherwise in relation thereto.

- 11 -~ TREFT 12.5.95-2=56pm




31.

SECRECY

o reguire discovery of or any

+ shall be entitlied ©
he trading of the

Ho membe
especting aD¥ detail of ©
ter which is or may be
or secret Process which

information T
in the nature of

Company ©r 20Y mat
mystery of trade,

a trade secret;
£ the business of the Ccmpany,

may relate TO the conduct ©
snd which,

e Directors, it wonld be

in the cpinicp of th
embers of the Company

- inexpedient in the interests of the m

+o communicate T

0

o the public.
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Names, addresses and descripticns of subscribers:

Frymount Timited

Director ,

Fitzwilton Hous -
Wilton Place

Dublin 2 = B
Limited Company

iower Mount Nominees Timited. -

e

Direcior
Fitzwilton House
Wilton Place
publin 2

Limited Company

Dated this day of 13

witness to the above signatures:

Fitzwilton Hous2;
Wilton Place,
publin 2.

Secretary

1143B8:11
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MARJOVE LIMITED

We, The pndersigned, being the holders of the entire issued share

caplt

-4

=

al of Marjove Timited hereby resolve as follows:-
Ordipary Resolution.

That the suthorised share capital of the Company be
reduced Dy the sum of IRE[ F4 700! ] (all of which
represents part of the share capital of the Company which
has not been taken O ag;eed +o be taken by any person)
such that the snthorised capital of +he Company shall be
ne sum of IREIDO. i

EE@W- - —

That the existing +wo issued Ordinary Shares of IREL each
be re-designated 28 TAT Ordinary Bhares and +that the
existing unissued sharte capital of IRESE (remalning aftexr
resolution 1) be redesignated as 74 na" Drdinary Shares of

IREL each and 24 "B" Ordinary Shares of IREL1 each.

wﬂm-

That Clause [ 2. ] ot the Memorandum of association of the
Company Pe deleted and be replaced by +he clause set out
in the document ' annezed hersto and marked with the lettex
HAH .

Special Rezplution.

That the existing articles of association of the Company
be deleted and rhat they De replaced DY +the articles of

Association_set cut in - the document annexed hereto and

marked "B".




Dated May 1332

114480 dg
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1145BRH
CO¥PARIES ECTS ., 18363 kO 1380
COMEARY T,THITED BY SHARES
ARTICLES OF ASSOCIATION
OF
T,OTOS EEEEN T, MITED
REGELATIDES

1.° The Regqulations contained . in Part T of Table A in ithe

rirst Schedule to +the ‘Companies act, 1963 (as the same is

amended by the Companies ACELS, 1553—1950 and with the

exception of Regulations g, 11, 24, 51, 54, 75, 77: 734

ga, B6, 981 TO 100 inclusive fnd 123 thereof) and the

Regulations contained in Part 1T of Table A as aforesaid
(as the same is amended as 2foresaid and with the

exception of Regulatipns 1 and 9 thereof) shall apply O -
+he Company BSave in so far as they are excluded oI’
modified hereby and such Regnlations together with the

articles hereinafter contained shall constitute the

Regulations of the Company -

SHARES
2. The cepital of +he Company is IRE[ ] divided
into [ ] Ordinary shares of IREl each.
3. For the purpose of Section 20 Csmpaﬁies (amendment) &ct,

1983, the Directors ©Of +he Company ars generally and
unconditionally'authorised.to allot relevant gecurities &s
defined by Section 20 (10) of the said Act up to a maximum
of the authorised but as yet nnissued share capital of the
Company at the sate on which the Company Was incorporated.
This authority shall expire five vears after the date of
incarporatian_of +he Company but may be previously ravoked
or varied by the Combany in general meeting and may be
renewed by the Company in general meeting for a furtheT
pericd not exceeding five years from the date of such
renewal. The Company may make any offer or agreemsnt
before the explry pf this anthority which wonld or might
reguire relevant securities to be allotted after this
authority has expired and +he DirectOIs may allot relevant

securities in PULSUANCE of any such offer ox agreement.

4. The pre“emption.provisions of sub-sections (1) (7) and (8)
of Section 23 Companies {Amendment) act, 1983 shall not
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apply to any allotment by the Company Of equity securities
(as dsfined in gnuch Section) .-

Subject to the provisions of the Companies Act, 1330, any -

shares may be issued omn the terms that they are, or, at
+he option af the Company 2T, 1iable to be redeemed DR
swch terms and 1in speh manner as the COmpany before the
igzue of the shares may by special resoluticn determine.

PURCHASE OF OWR SHARES

(2) Subject ©TO the previsions of and tfoc the extent
permitted by the Companies Acts, 1563 -~ 1830 to Ray
rights conferred on the holders of any class of
shares and to the following - paragraphs of this
article the Company‘may'purchase any of its shares of
any .£lass and may cancel any chares so purchased and
hold them as Treasury Shares (within the meaning of
section 209 of the Companies act, 1950) with libexty
to yeissue any such share OT shares as shares of any
class or classes.

(b) The Company s5hall not exercise any authority granted
under Section 213 (pff market) or -Section 215
(market) of the Companies AcCT, 1990 to make purchases

of its own shares unless the anthority reguired by

cueh Secticn shall have been granted by special

resolution of the Company-

(c) The Company shall not be required tTo select the
shares to be purchased on & pro rata basis or in any
particular majner a3 hetween the holder of the shares
of the same class OTL 25 between the holders of shares

of different classes.

LIEN

The Company shall have & first and paramount lien on eVEBLY
share for all moneys (whether jrmediately payable or not)
called or payable at & fixed time in respect of that
share, and the Company shall also have a =first and
paramount 1ien on all shares standing registered in the
name of any person_'whether he be the sole registered
holder thereof ox one of two Jjoint holders for all moneys
immediately payable by him or his estate to the Company,
but the Directoxs WAy at any time declare any share to be
wholly or ia part exempt from the provisions of this
Regulation. cohe Company’s lien oo & share shall extend to
all dividends payable therecn.

TRANSFER OF SHARES

an instrument b+ transfer of a share (other than a partly
paid share) need not be executed on behalf of the
transferee and need not be attested and Regulation 22 of
mable A Part I shall be modified accordingly.
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No transfer of any share in the capital of the Company
(whether on 2 smls of such shares OT transmission theredl
by operation of law or otherwise howsoever) shall be
registered nnless such +ransfer.is approved by resolution
of the DirectDIE- Regulations »y tp 32 of Table A Part 1

shall be modified accordingly.

MEETLIHGS

The following words shall Dbe added to the end oI
Regulation 53 of Table, & part I, “and fizing the

remnneration of Directors”.

T+ shall. not be necessary to give any notice of any
adjourned meeting and requlation 3B of Table A Part I
ghall be modified accor@éggly.

A poll may be gemanded DY the Chairman or Dby any member
present in person OT by DPIOXY and Regulation 53 pf Table
% part I shall be sodified:accordingly.

wWhers= any meeting of +the Company is held at short notice
pursuant £O Bection 133 (3) ©OX Section 141 (2) of the ACtT
it shall be sufficient if the jnstrument appointing 2
PIOXY (and the DOower of attorney OT other authoritys it

any, under which it is signed, or @& notarially certified

copy ©of such power OF anthority) 1is deposited with the -

Chairman of +he meetling immediately uwpol the commencement

of such meeting and Regulation 70 of Table A Part I shall
be modified zecordingly.

The resolution in writing mentioned in Regqulation 6 of
Table A Part IT RAY consist of several documents in the
1ike form each signed by one OF nore members (or belng
bodies corporaté by their duly authorised
Iepresentativas).

provided that 311 the membeXls entitled to attend and vote
at an Annual ceneral Meesting S50 consent in writing or 2
resolution providing that it be held elsewhere has been
passed at +he preceding annual General Meating, the Annual
Ceneral Meeting of +the Compaly need not be held in
Ireland. Regulation 47 of Table A Part T is modified to
+hat extent.]

DIRECTORS

AL 2 e

The number of pirectors shall not be less than two oL,
anless and until ptherwise determined by the Companly by
ordinary resolution, WOLE than [5]- a Director shall not
retire by rotation and Requlation 110 of Table A Part I

shall be mpodified accordingly.
A Director shall mnot require a share qualification but
nevertheless shall be entitled to receive notice of and to

attend and speak at 20¥ general meeting of or any separate
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meeting of the nolders of any Cla88 of shares in the
Company and Regulation 136 gf Table A Part T shall be
modified accordingly -

1B. (ay A0y Director may by writing under his hand appoint
(1) any other Director, or {ii) any pther person Who
is approved bY +he Board of Direciors 28 hersinafter
provided, 1o be his alternate and &SVEIY such
~lternate shall be entitied to recelve notices of all
meetings of the nirectors and, in the absence from
+he Board of the Director appointing him, to attend
and vote at meetings of DireciDrs, and to exercise
all the DOWEIS; rights, duties snd anthorities of the
Director appointing nim (other than the right TD
appoint 20 alternate hereunder) provided always that
ne such appointment of a person other than a Director
gshali be Dperativefunless and until the approval ol
+he Board of Directors by & simple majority of the
whole Board zhall have been given and entered in the
pirsctors’ Minute Book.

(b) 2 Director may at 20Y +ime Tevoka.the appointment of
any alternate appointed DY him and sublject TO gizch
approval as s foresaid appoint another person in his

place‘and if a Director shall die or cease IO hold

the office of Director the appointment nf his

alternate shall thereupon Ceass and determine. An .
alternate pirector shall not pe counted in reckoning’
the mazimum numbex pf Directors allowed by the

articles of Association for the time belng. i

Director acting as o1ternate shall have an additional

vote at meetings of Directors for each Director for

whom he acts 28 azlternate but he shall count as only

one for the purpose of determining whether a ubIUm

be present.

(c) Every perscn acting as an alternate Director shall be
an officer of the Company and shall alone ba
responsible +o the Company for his own acts and

defanlts and he shall not be deemed to be the agent
of or for the Directoxr sppointing him. The
remuneration.of any such alternate Director shall be
payabls out of the remuneration paid to the Dirsctor
appointing him and shall consist of such porticn of
the 1ast mentioned rempuneration 825 shall be agreed
between the alternate and the Director appeinting
him.

(d)y Any appointment OT revocation DY 2 Director under
this Article shall be effected by notice in writing
given under his hand and delivered to the Secretary

or lodged at the registered office of the Company-
i9. A Director present At a meeting of the Directors shall in
addition to his owh vote be entitled to one vote in
respect of each other Director net present 2t the meeiting
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who shall have anthorised him in respect of such meeting
+to wvote for such othex Directbr in his absesnce. ALY snch
authority may relate generally +o a1l meetings oL the
Directors or Lo B2LY specified:meeting or meetings and mast
be in writing O% by telefax, by cable OT telegram or telex
message, which mist be presented IO +he Secretary foT
£iling prior to OT be produced at +he first meeting at
which a vote is to be cast pursuant thereto.

The Directors Ray establish and maintain or DIDCLIES the
establishment'and maintenance o aRY non—contribuiory OT

contributory pension oT superannuation funds for the

"penefit of and give OL rocure the iving oI donations
.o f

gratuities, pensions, allowances OL emoluments €0 BOY
pPETS0ONSE who are OT were at any Time in the employment OT
service of tThe Company OF cf any company which 1is =2
spbsidiazy of +he Company OT is allied to ©OT associated
with the Companly or with any such subsidiary OT whe aTe DT
were at any Lime Directors OT officers of the Company OL
of any such other company:aforesaid and hold oxr have at
any time held any gsalaried employment OT office in the
Company OT such ofther Company and - ‘the wives, widows,
families and dependents ©of any such persons and also
—ctablish and subsidise of subscribe to any fnstitntions,
associaftions, =lubs or funds calculated tTo ke for the
tenefit of or to advance the inrerests and well-being of
+he Company Or 20Y such other company 28 sforesaid or of.
any such persons &5 sforesaid and make payments IOT or’
towards the insurance of any such persons 285 aforesaid and
subscribe OX guarantes money 1or any charitable OF
penevolent objects Of for any exhibition oT for any public
general OT sgeful object and do any of the matters
Sforesaid esither slone or in conjunction with amy such
other company 25 aforesalid. any Director who holds ox has
held any such employment ©T office shall be entitled o
participate in and retain for his own benefit any such
donation; graftulty: pension; allowance O emolument to the
extent and 1npon such terms as may for the time being be
pezmitted or required DY law-

The Directors shall have POWer at any time and from time
to time tO appoint any parson ko be a Director, either to
f£ill a casual vacancy OF ss an addition TO the existing
pDirectors, but S0 trhat the total pumber of DirectoIs shall
not at any time exceed the number fixed in accordance with
+hese regulations.

The office of a Director =hsll be wacated 1f t+the
Director:—

(a) 1is ad-judged bankrﬁpt in the State or in any part of
rhe World oI makes any arrangement OT composition

with his credliiors generally;

(b) hecomes the subject of a Restriction Order made under
gection 150 of the Companies act, 19907
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{c) Decomes the subject of a,Disqualification Drder made
ander Section 160 of the Companies ACL; 1980;

(d) 3im the opinion of a1l his co—Directors becomes
incapable ¥y reason Of mental disorder of discharging
his guties &S Directol

(e} resigns such office by notice in writing ftO the
Compaly ;

(£y 1is convicted of an ipdictable offence (other than 20
offence under the Road Traffic RACES for which he is

not sentenced o imprisonment and actually
imprisoned) anless the Dirscthrs otherwise determine;
oT )

(g) Ais femoved Ifrom office by a resbolntion dnly passed
pursuant TO section 182 of the Act or unnder the
provisions of the next spoceeding Article herect.

1n addition to and without prejudice +o the ProvisiDns ot
the 2ct, the_Dompany'may'by ordinary resclution remove any
Director befors +he expiration of his pericd of pifice
notwithstanding anything in these regulations OT in any
agreement between the Compaly and such Director. Any such

removal shall be withont prejudice ro any claim such

pirector may have for damages for breach of any contract :

of service between him and the Compaiy - The Company may;

by ordinarty resolution, apppint snother person in place of
any Director 5© removed Irom office.

any Director who serves on ahy committee oT Who devotes
special'attention £5 the business of the Company O WRO
otherwise performs cervices which in he opinion of the
Directors &I& cutside the scope of the ordinary duties of
a Director, mRY be paid such extra remuneration by way oL
salary. percentage of profits O otherwise &8 the
Directors may determine.

any such resolution in writing as 1is referred To inl
Regulation 105 of Table a Ppart I may consist of several
documents in rhe 1like foxm each signed by omné OL more of
the Directors for the time being entitled to receive
notice of meetings of the DirectoXs-

Any Director OL s]lternate Director may participate in &
meeting of the pirectors or any committee of the Directors
by means of conference telephone oT other
telecommunications equipment by means of which all persons
participating in the meeting Ccan hear each other and such
participation in a meeting shall copstitufe a presence in
person at the meeting.
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28.

25.

30.

31.

1145BH

BORROWIRG EGEERS

The Directors may exercige all the POWSIS of the Company
+o Dborrow  MONEY, and tTo mortgage BT charge its
nndertaking, property apd uncalled capital or any part
shereof and to issne debentures, debentunre stock and other
cecurities, whether putright or a8 security for any debt,
1iability or obligation of the Company or of any third
party. Debentures; debenture stock and othex securities
may be made assignable free from any equities between the
Company and any person O whom the same may be issued.
any -debentures OT debenture stock may be issued at =&
discount, premium OT otherwise and with any special rights
ss +to redempticon; surrender, - Arawlngs; z11otment of
shares, attending and voting at general meetings of the
Company , appointment of Directors OT otherwise.

NOTICES

Every person who; by operation of law, transfier, or other
means shall become entitled to any share shall be bound by
every nctice OT other dpcument which,-previocus to his name
and address bpeing entered on the register in respect DI
such share; zhall have Dbeen given to fhe persen in whose
name the share zhall have been previously registerad.

any notice OF document sent DY post to the registered -
address ol any memnber in pursuance of these presents’

shall, notwithstanding that znch member be then deceased;
and whether or not the Company have notice of his decease;
be deemed to have been duly served in respect 0OI Aany
shares held by such member (whether sclely or jointly with
other person OF PErSOns) until some other person OO
persons be registered in his stead as rhe holder or joint
holders thereoi, snd such service shall for all purposSes
of these presents be deemed a sufficient service of such
notice OT document on his or - her executors OF
administrators:, and =211 persoOns (if eany) jointly
interested with him or her in any such share.

The signature to any notice to be given.by'the Company may
be writien OT printed.

TKDEMNITY

subject to the act, every Director OT other officer of the
Company shall pe entitled to be indemnified out of the
~ssets of the Company against all 1osses or liabilities
which he may sustain OF incur in or about the execution of
the duties of his office or otherwise in relation thereto.
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SECRECY

entitled to reguire discovery of or any
ring any detail of the-trading of the

Company Or any matter which is or may be in the mature of
=2 trade secret, mystery of trade, or secrel Drocess which

may relate TO the conduct of the business of the Company,
and which, in +he opinion of t+he Dirsctors, it wounld be
inexpedient in the intexrests of the members of the Compaly

+o commuinicate 0 the public.

32. o member shall be
information respet

IS

u

1145BH



Names, addresses and descriptions of gubscribers:

Frymount Limited

Directoxr :
Fitzwilton HOUSE
Wilton Place _
publin 2 = )
Timited Company

Tower MounlT Nominees Limited.

e
Direcitor

Fitzwilton House

Wilton Place

Dublin 2

Timited Company

Dated this day of 13

Witness to the above signatures:

Fitzwilton HBOUsS,
Wilton Place; |
Dublin 2.

Secretary

1145BH: 8%
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1.

2.

1147EH

COMPANIES ACTS, 1963 to 1530

COMPANY LIWMTTED BY SHARES

EEEDRAHDUE.DF.ESSDDIBTIDN

CE

T,OTOS _GREER LIMITED

=

The name of the Company is Lotus Green Limited.

The obijscts foi,which,the dompany is established are:—

(2)

(e}

()

To carry on the business of an investment company and
for that purpose to acquire and hold either in the
name of the company oL in that of any nominee shares;
stocks, debenturss, debesnture stock, bonds, notes,
cbligations and securities issued or gouaranteed by

any COmpany wherever incorporated oOF carrying on

business and debentures, debenture stock, bonds,
notes, ocbligations and securities iggued oOr
gquaranteed by any government; sovereign rTuler,
Sommissioners, public body or aunthority, Suprems,
dependent municipal, leocal or otherwise in any PpaTrt
of the world.

T acguire B20Y such shares, stock; debentures,
Sebentnre stock, bonds, notes, obligations OF
spcurities DYy priginal subscription, cCoRiract,
tender, purchase, azchange, nnderwriting,
participation in syndicates OT otherwise and whether
or not fully paid up and to subscribe for the same
subject to such terms and conditions (if any) &5 may
be thought]fit.

7o exercise and enforce all rights and pOwers
conferred by or incident +o the ownership of any such
shares, stock cbligations ©OT other securities
including without prajndice to the generality‘of the
foregoing all such powers of veto or control as may
be conferred by virtue of the holding by the company
of such special proporticn of the issued or nominal
zmount +thereot and to provide managerial and octher
executiverfsupervisozy and consultant services for or
in relation to any company in which the Company 1is
interested upon such terms as may be thought Iit.

To undertake ¢he management and control and
supervision of the business O0OF operations ©oi any

person OT company and in particular, without

DRAFT 12.5.95-10:03=m
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(&)

(£)

H

1limitation, to plan and effectively carry out the
organisation 5f and to initiate and To rfarry out
schemes for the promotion and ezxpansion oI any such
rusiness, to engage im resesarch into all problems
relating to investment, property, financial,
portfolio; ingustrial and business management, O
carry out alil ox any work of a clerical, secretarial,
managerial oI other like nature, to provide staff and
services, to preparle and deal with accounts, returns,
forms and all documents regquired to be prepared and
furnished in relation to any such bodies, to direct
and carry ont all ~dvertising and publicity for any
such business, and generally toO do alli acts and
things (including +he receipi and payment of money)
necessary to be done for the smpervision of the day
to day running of amy such business and to enter into
cont¥acts with any uch company for the carrying out
of the works OT provisions of any of the services
which the Company 15 suthorised +o periorm O
provide. :

To prométe, develop ang secure the interests of the
group of companies which foT the time being shall
consist of the Company and any COmPAaNy which for the
+ime being is an associated Company and to soc do in
such manner as the Company may think fit and in
particular, withont limitation, by giving any
guarantee, indemnity, suppoIrt OF security, in raspect
of or, directly or {ndirectly, assuming any liability
or obligation of, &any Associated Company, by making
any payment OL 1oan or disposition of any property,
sssets or Tights +o or for the henefit of any
nzsociated Company OL acquiring any property; assets
or rights from.any.Associated Ccm@any'notwithstanding
+hat the Ccmpany =AYy not receive in respect of any
such transaction fnll or adeguate consideration
therefor or any consideration whatsoever DT may Pay
consideration,which.wmuld_DI might be in excess of an
arms’ length censideration.

Tp purchase O otherwise acguire and carry on all oxr
any part of +he business Oor DIoperty and to undertake
any liapilities of any person or company possessed ot
property suitable for any of the purposes of the
Company OT carCying on oY proposing to Carry oD any
business which the Company is amuthorised to carrTy OnR
or which can be carried on 4in. .connection with the
same or which 18 capable of being conducted so as;
directly OT indirectly, to benefit the Company-

To purchasg, +ake on lease, on licence, in exchange,
upon opticm or therwise acguire and hold any lands,
brildings, property (whether leasehold or freehold)
or any righits OT interests therein or in respect
t+hersocf or in any forests, Crops Or growing produce
thereon Or &Ny minerals therein or thereunder oxr any
rights te pass rherecn or any rights oY interests in
or over the sea, +he sea bed, the sea shore, the sky
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(R)

(3

(1)

H

or in space, DT a0y interests connected oT associated
with any of ths foregoing and TO exercise any rights
in respect thereof and to develop, improve, alter Or
manage the same or ALY part thereof in any Wiy
(including, without limitation, construction,
demolition, landscapind; planting, draining and
improving) and O farm, harvest or extract anything
from ths same.

To purchase; take on lease, on licence, in exchange,
NPOon option, on hire:oT hire—purchase, oI ctherwise
acquire and hold any personal PIOPErLty, rightes or
privileges which the Company may think necessary OF
convenient for the Durposes of its bosiness or which
may seem to the Company calcunlated, directly or
indirectly, to benefit the Company'including,'without
1imifation, the subscription, taking OT otherwise

acquiring of Securities in any COIPAany.

To apply Ior, purchase OT otherwize acguire and
protect and rTenew any patents. patent rights;
ipventicns, secretb processes, “fetipes, recelpts,
prescriptions, formulae, trade marks, htrade names,
designse, Llicences, concessions and the like,
conferring any exclusive or non—exclusive OF limited
right TD +their wuse, Or &Ny secret or other

information as to any invention DX PIDCEES which may

seem capabls of being need for any of the purposes of

+he Company or the acgnisition of which may sSeem

calculated, directly OF indirectly, to benefit the
Company and to 158, exercise, develop or grant
licences in respect of, or ctherwise turn TO account,
the property: rights oI information so acquired and
to expend money in experimeniting hpon, testing OT
improving any such patents, inventions or rights.

To establish or promote or concur in establishing ox
promoting any Company or companies for the purpose oI
acquiring 211 or any of the property, rights and
1iabilities of the Company O for any other purpose
which may s5eem, directly or indirectly, celculated to
penefit the Company ©OT to place OT guarantee Tthe
placing of, underwrite, subscribe for or otherwise
acquire all or any part of the gecurities of any such
pther COmEpPANY -

To invest and to deal with the moneys of the Compaiy
not immediately reguired in any WMANDEC.

To amalgamate, ®enRter into parinership ox into any
arrangément for sharing profits, union of interests,
co—operation, joint wventure, reciprocal concession,
mutual assistance OX otherwise with any person oL
company Carrying on oI engaged in oxr about to CAIIY
on or engage 1in, B20Y business or transacticn which
the Company is anthorised to carry On Or engage in or
which can be carried on in conjunction therewith or
which is capable of being conducted s0 a5, directly
or indirectly, tO benefit the Company.
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(m)

{o)

1

7o sell, lease, mortgage DT otherwise dispose oi the
buginess, property; sascets or undertaking of the
Company OT any pPart +hereof for such consideration as
+he Company maY think fit and tTO improve, Nanage,
develop, exchange, licence, turn toO account OX
otherwise deal with, 211 or any of the business,
property; sesets and padertaking of the Company and
in particular, without limitation, to accept
gecurities of a0y other company in payment or part
payment of the consideration payable to the Company
in respect of any transaction referred to in this

paragraph.

To .establish  and maintain or procure the
establishment and maintenance of or to adhere to any
contributory oxr hnon%contributory pension or
superannuation funds, schemes DT plans for the
benefit of, and glve ©OF procure the giving of
donations;, gratuities, pensions, allowances ©OT
emoloments to any peTrsons who are or were at any time
in the employment OT service of the Company OT of any
Agspciated Company ©OL who are or- were at Aany time
Directors or officers of +he Company ©r OL &any
associated Company and the spouses, families "and
dependents of any such persons and mlso establish and
subsidise and subscribe to  ADY associations,
institutions, clubs or tands calculated to be for the

benefit of the Company snd to make paymenis to oxr

rowards the insurance of any such person as aforesaid
either alone or in conjunction with any other company
and further to do any scts or things or make any
arrangements OL provisions necessarty or desirable to
enable a&il or any of such persons as aforesaid to
become shareholders in the Company 0T ostherwise TO
participate in the profits of +the Company Or &Ry
asspciated Company .

Tp settle moneys O other assets on the trustes Or
+rustees of any trust, foundation, settlement O©OL
institution set up for charitable orT. benevolent
purposes O for any public, general or useful pbject
pr to lesnd money OT provide services (with or without
interest Cr charge) to any such trustee or trustees
and <t©o pay, subscribe; lend or contribute assets OT
sorvices of the Company (with ox without interest or
charge) or give any guarantee OT sndemnity in respect
of any trust, foundation, settlement or instituntion
set up 0T operating for any such purpose O object or
in respect Of ANy axhibition or for any charitable,
benevolent, public, general OF useful object.

To borrow, OrC ralse MONey in such manner as the
Company shall think fit and in particnlar, without
limitation, by the issue of Securities of the Company
(other than chares or stock) and to secure the
repayment Of any moneys borrowed oL raised or any
other obligation, debt OT liability of any nature of
the Company by wWaY of mortgage, charge, lien or other
cecurity interest over of in respect of all or any of
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(v)

(W)

(%)

the Company’s andertaking, properity O assets (both
present and fnture and inciuding its  uncalled
capital) upon such terms as to priority and ctherwise
as the Company shall think £it.

7o lend and advance MONEY or give credit To any
person Or Company and upon such terms A5 TaY seem

expedient (whether with or without security or any
imterest or other charge)

To give any guarantee OT indemnity in respect of OT
otherwise support or ‘secure in any mMANDET (whether by
personal covenant O by, mortgaging, charging oT
granting &by lien or other security interest over OT
in respect of all® or any part -of the Company ' s
andertaking, property OT assets, poth present and
future and {ncluding its uncalled capital, OT by both
such methods) any cbligation, debt, 1iability of any
nature of any person Or COmpAany upon such terms as to
priority and otherwize as the Company shall think
fit. .

To pay Lfor Aany rights or property scquired by the
Company and to remunerate Aany pexson' oY Ccompany
whether by way of cash payment ©or by the allotment ol
gsecurities of the Company credited as paid up in fnll
or in part DL otherwise.

Tpon any issue of Securities of the Company to employ
brokers, commission agents and nnderwriters and fo
provide for +he remuneration of such persons Ifox
their services.

Tp draw, LMEKS, accept, indorse; discount, execute and
issue PrOmMiSSOIY notes, bills ot exchange, bills of
lading,'warzants, debentures and other negotiable ox
transferable instruments.

To enter into any arrangements with any governments
or authorities, supreins municipal, local ox
otherwise, Or any Ppersobd or company that may Seen
conducive to the Company’s objects or any of them and
to obtain from any such government, anthority, person
0T Company any rights, privileges, charters, licenses
and concessions which the Company Mmay think it
desirable to obtain and to carry out, exercise and
comply therswith.

7o undertake and execute any trusts the undertaking
whereof may sSe&l gesirable and either gratuitously or
ptherwise.

To adopt ‘such nEeans of making known the products,
investments OF services of +the Company ©OF any
Associated Company as may seem expedient and 1in
particular, without limitation, by advertising in the
press OT radio or television by circulars, by
purchase and exhibition of works of art or interest,
by publication of books and pericdicals and by
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(z)
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granting prizes, rewards, scholarships and donations
and by sponsoring SpOTLS events, theatrical and
cinematic performances and exhibitions of all
descriptions.

To apply for, prombte snd obtain any 2ct of the
Oireachtas or any charter; privilege, licence OT
authorisation of ADY government, stata or
municipality o©oT any ministerial or departmental
1icence or order for enabling the Company t0 CArTy
any of its objects into effect or ioxr effecting any
modification of the Company’s coastitution or for any
other purpose which may seem expedient and to oppose
any .proceedings OT applications which may 5Seem
calculated, directly or indirectly, to prejudice the
interests of the Company OT &Ry Zsscciated Company-

=

To promote fresdom of contract and to resist, imsurs
against, counteract and discourage interference
+herawith, to Jjoin any lawful federation, wunion oOr
association or to do any lawful =ct or thing with a
view to preventing ©OF resisting, directly or
ingdirectly, any interruption of or interference with
ihe trade or business of the Company Or aiy other
trade or business DT providing ox safeguarding
against the same 0T resisting or oppoOsing any strike,
movement or organisation which may Dbe thought

Getrimental to the interests of the Company oc any

Associated Company ©r 1ts OT their employees and to
subscribe to any association or fund for any svch

purposes.

Tp undertake and carry On &y other trade.or business
(whether manufacturing or otherwise) which may seem
£p the Company capable of being conveniently carried
on by the Company OT which is calculated, directly or
indirectly, to enhance the wvalue of or zender
profitable, any of the Company'’'s businesses; rights
Or property-

To do all or any of the matters hereby anthorised in
any part of the World and with or in respect of
persons oxr companies resident, domiciled,
incorporated, registered ox carrxying on business in
any part of the World and either as principal, agent,
factor, trustee OT otherwise and by or through
agents, factoxs, rrustees or otherwise and either
alone or in conjunction with others.

To distribute in  specie O otherwise as may be
resolved any of the assets of the Company among the
members .

To do all such other things as may appear to the
Company to be incidental oxr conducive to  the
sttainment of the above objects or any of them.

provided that:
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{ii)?

(iii)

the objects set out in any paragraph of this
rlause shall not be restrictively construed but
the widest interpretation shall Dbe given
thereto and they shall not, except where the
context expressly so reguires, be in any way
1imited to or restricted by reference 1TO OT
inference from any other object or cbjects set
out in such paragraph or from the terms of any
other paragraph or by the name oI the Company;
none of such paragraphs or the obiect or
objects therein specified shall be deemad
spbsidiary ox’ ancillary to the objects
mentioned in any other paragraph, but the
Company shall have full powex to exercise all
or any of the powers and %O achieve and
endeavour to achieve all or any of the objects
conferred by and provided in any OnRe OC mOre of
said paragraphs;

+he word "company’ in this Clause, exCept where
nsed in refererce to the Company, shall be
deemed to include any firm, partnership,
association or other bedy of persons, whather
incorporated or not incorporated, 'and whethexr
resident, domiciled, incorporated, registered,
or carrying on business in +the BState ox
elsewhere;

+he expression "Associated Company" in this-

Clause, shall be deemed o mean Any CONMPARY
which for the time being is a subsidiary ox
holding company (which expressions in this
proviso shall- bear the meanings respectively
ascribed thereto by Secticn 155 Companies Act,
1363) of the Company, is a subsidiary of a
holding ccmpany of The Company OF is a company
in which the Company or any of such companies
as aforesaid shall for the time being hold
shares entitling the holder thereof to exercise
at least one—fifth of the votes at any general
meeting of such company (Dot being voting
rights  which arise only in  specified
circumstances); and

the expression "Securities” in this Clause;
shall be deemed to mean any shares, stocks,
bonds, debentures or debenture stock (whether
perpetual or not), lpan stock, notes,
obligations or other securities or assets of
any kind, whether corporeal or incorporeal.

3. The capital of the Company is IRE[ ] divided

into [

1147BH: A%

11LATEH

] Drdinary Shares of £l each.
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TOTUS GREEN LIMITED

We, the undersigned, being the holders of the entirs issued share

capital of Lotus Green rimited hersby resolve as follows:-

"1, Special Resolution. _

=

be deleted and befreplaced by the clause set out

‘t:>{///f That Clause [ 21 of +he Memorandum of Association of the
\\\\ Company
o

in the document annexzed hereto and merked with the letter

HA!I .

2. Special Resclution.

That the existing Articles of Assocciation of the Company
be deleted and that they Dbe replaced by the Articles of

Association set out in the document annexed hereto and:

marked "B"."

Dafed May 1995

114BBH:df
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by allithe majority of 01 Direstors and
gweorn, hefort L Commissioner fur Oaths.

]
|
!
The Declararion of SOVERCY spountd be 26 Jute DTIAF
.l -
|
1
= i
| Lecaration has no effect uniesstd 1
’ I
() 1 is made within 28 day3 {mmediaely f
preveding be prssing of the Resodution |
for winding WP N .

(i 1 15 filed wih the Compsies Office
within 15 days of e pagsing of e

resofutiont for winding vps

i

Lisbilities at the latwst pracicable;
gute and DOL BOLE (han 3 momhs pefore _
(e making of the Declaration, | \

|

|

(iiiyit ombedics o Staserent of Assetsiand ‘\
|

|

23 Mkvi 1995
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238595 CALPERS 2 LYERAMD.
i Vo

!
H

i
1
i

i .
! DR A L
+ l H
T8 | BY
(i)t incorporaies a Report made by an \.
independent person (a persOn rualified :‘
{o be an anditor of e corspany) hat i
fhe opimion of the Direotors and ths l
Statement of Assels and Linbilities] ;
arc roasonabll; |
; 1
(v} a copy of the Declaration is afzehed l-
oy the Notics corvening He Cenerh] Meefing. ll
i {
Notice to the Members i
: I :
: . '] N
4 Notiee of meeting 0f metobers 10 B 21 lml;.‘jo ' ' IYFIAP
cirenlated by the Comptsry Sereiary. 1 '
tpgether with proxies and COPY of the, ko
Deglaration. ’ ! P
s | » ': [
Iny Wiis regard It ghould be notst hal & 1
ihe Resaiution to be passed 15 2 Specia) L
Regoiution, 21 days notice will bt required :
pnless agresment to short notles ig rebeived :
#rorm mernbers (polding Dot \ess than 0% in '1
pomiinal vatue of TS shares, oF whorl, 0o
share caphial 90% of B¢ toal voting ! i
rights at thet meeting of il e mesnbers) :
and auditors of e eompany. : '
. -;;
Extraordinsry General “epting of Memnbers ll
The Extraordinary Genera] Meeling df 25 Iuﬁa . DTYAP
wicmbers shall De feld, al which the \ '
Special Fespluiion O wind up the ’ ‘ i
company i8 passed, Lo
Appoint & Keuidator 30 Jufe ’= FODTOD
By
Filing Requiremsents i
‘The Liquidator shail lodge at 30 Ju‘*}a Liquiéater

the Companies Office, e fijowing i _ .
fres ADCUMEDE within 15 days pf thi o
passing of e Resplution {0 wind upi, :

‘.' 23 MAY: 1995
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CODPERS & LYBRAMD

6.9

.11

7.1

_ Advertising Regairements

* The Liquidator 1must advertise Me

S3/A5E5 17126

|
H

(a) Notice, of Appointment - Torm 394

{b) Spocial Resolution as signed DY m’i}
officer of the company - Rorm 16.]

(cy Original Declaration of Selvency 5
oworn by the directors of 6 rompany
- (Form 12) with Independent i’tﬁﬁ:ons
Report. ' :

i

t

itz of lis wppolmment i Irish -
Offighall within 14 days of his ‘
sppominent, _

Drast Dosd of Indesnnity for iquidatot

in ease of fall in vatae of Subco dut |
i ] in value of Drake. i

Liguidation of Meweo. )

* Repayment of capiial jn Neweo 10 5
Drrake.

Distibasion in spepie of shares :

 in Subso to Drake BY.

Transferring Reptdence of Sabeo
Board resofution/ trsard pnseling.

Replace direCions of Suboo
Ly

COOPERS- & LYBRANL.

1

TIRATET

BY

Liguidator

1 imuidator

Lic;ui{fhtor

Liguidator

1 aqridator

EOD/AP
. FOD/DT

-

45 MY, 1995

i
|
|
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i

RATT

73 puriher Board Meelng m Hetbaraams} 4 July i F@D!p“}?

1
|
<4  [Detailed list 0f "Tro's" and *Don'ts*]’ 25 Mﬂ?f PMW/TOD

: : - |
i |
i . |
H 1

H H

\

H .

i :

i .

i H |

£
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RRENDAN HENEGHAN, *AIBLINN (FARRELL, JOHN LARKIN,

WILLIAM FRY .
SOLICITORS ( Zﬁ 7

FITZWILTON HOUSE, WILTON PLACE, DUBLIN 2. IRELAND.
TEL D1-H6B 1711, FAX D1-668 7016
TELEY 93450, D.D.E. BOX NO. 023,

YOURREF N HEFLY FLEASE OUGTE

2435-131-BH

23 May 1995

Daphne Tease;

DCC ple -
DCC House ' - '
Brewery Road

Stillorgan _ =
Blackrock i ‘
Co. Dublin : , -

Dear Daphne,

I am enciesing for Your attention initial draft of:-

T——

1. = LOAan Aé;ggﬁ?ﬂzéﬁg .
2. share-2yrchase Agsgement;

3. . Put and Caﬁiﬁggtionﬁﬁqngment;

which T have now prepared. I think there are a numbexr of igegues
in this Agreement which need addressing including:-

1. +he terms- of the loan generally and whether its purpose
peeds to be specified;

2. +he mechanics of payments ander the Share Purchase

Agreement;
3. the option period and the price payable under the Option
Agreement .

I am copying these simultaneonsly to Terrsy o'Driscoll/John Kelly

in Price Waterhouse.

Yours sincerely,

Egrﬁmdﬂw L&buTLf
Brendan Hemeghan

WILLIAM FRY
Solicitors

5.0 ELY PLACE, LONDON ECN 65N, ENGLAND. TELEPHONE D171~43D 2738, FAN D171-430 PREZ,

PARTNERS: HOUGHTON FRY, FRANCIS E. SOWMAN, EDMUND FRY, NEVILLE R. O'BYRNE, ALVTM B PRICE, MICHAEL T. O'CONMNOR,
JCHAEL WOLFE, BOYCE SHUBOTHAM, GERARD HALPENNY, PATRICIA TAYLOR,

BRIAN H. O'DUNNELL, DANIEL MORRISSEY, OWER O'CONNELL, M
WYRA GARRETT, ELAINE HANLY, ! CHAEL QUINN, FRANK XEANE, BRENDAN CAHILL, NORA WHITE

LONDON OFFICE AUDREY BOUSE. !

AESDCIATES: KENNETH MORGAN, MARLA BRENRAN, WILLIAM FRAGIFKA {QUALIFIED NEW YORK),
LOUISE CAREY, PALLLA WHELAN, JOAN FAGAN, EDWARD EVANE.

CONSULTANT: DUVER G. FRY.

|
i
I
i
i
1
|
|

5
i




DRAFT 23.5.55-4:01pm
1155BH )

. DRAKE IRELAND LIMITED

- and -

LOTUS GREEN LIMITED

LOAN AGREEMENT

WILLIAM FRY
Bolicitors
Fitzwilton House
Wilton Place
Dublin 2

2438-131-BH

DEAFT 73.5.35-4:0lp=

TIRTHT



THIS AGREEMENT is made on

- k/
BETWEEN: fﬁQ}@QEL{/A

1995

DRAKE IaﬂﬁﬁﬁD LIMITED

having its registered office

at DCC House, S5tillorgan,
Blackrock, Counnty Dublin
(hereinafter called the "Lender")

— znd -

LOTUS GREEN LIMITED

having its registered office

at [Fitzwilton House, Wilton Place,
Dublin 23 ° : '

v (hereinafter called the "Borrower")

WHEREAS :

A. The Lender has agreed to make a loan to the Borrower .

on the terms set cut following.

NOW THIS AGREEMENT WITNESSETH:—

=g

Amount. on the signing heresof, the Lender shall make
available to the Borrower a loan in the sum of £f 1.

Tnteraest. Except a5 may otharwize be .agreed between the
parties, the lcan made by *the Lender to the Borrower

hereunder shall be free of interest.

Purppose. [ 1-

Aepayment. The loan made by the Lender to the Borrower
hersunder shall be repayable on demand being made therefor
by the Lender at Aany time, Without prejudice to the
foregoing, the Iocan shall become automatically repayable

ifs-

(a) *the Borrower shall enter into liguidaticn or

receivership (other than for the purpcses of

DELFT 73.5.35-4:01ym




reconstruction, previously approved by the Lender);

ox

(b) the Borrower disposes of all of its assets for cash

or other consideration in money’s worth.

Netices. Any- notice or other communication whether
required or permitted to be given hersunder shall be given
in writing and shall be deemed tc 'have been duly given if
delivered by hand against receipt of the addressee or his
duly avthpris=sd agent or- if transmitted by telex or sent
by prepaid registered post addressed to the party to whom
such notide is to be given at the address set out for such
party herein (or such other address as such party may from
time to time designate in writing to the other party
hereto in accordance with the provisions of this Clause).

Any such notice shall be deemed to have been duly given if

delivered at the time of delivexy if transmitted by telex ..

at the time of transmission and if sent by prepaid
registered post as aforesaid forty eight hours after the

gsame shall have been posted.

Headings and Captions. The Section headings and captions
to the Clauses in this Agreement are inserted for
convenience of reference conly and shall not be considered
a part of or affect the construction or interpretation of

this Agreement.

Governing L.aw. This Agreement shall in all respects
(including the. fermation  thereof and performance
thereunder) be governed by and construed in accordance

with the laws of Ireland.

IN WITNESS whereof the&e presents have been entered into the day

and vear first herein written.

1155EH

,
#

/

- 2. = DREFT Z3.5.835-4:01pm




Signed by Vtﬁalﬁjia“‘
for and on behalf of
DRAKE Iﬁg.zﬁn 1, IMITED

in the presence of :-

Signed by
for and on behalf of
LOTUS GREEN LIMITED

in the presence 0f:-

11558R:dn/66

/

1155R7 - 3 - PELFT Z3.5.55-4:01pm
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WILLIAM FRY S
SOLICITORS
' ETZRILTON HOUSE, WILTOR PLACE, DUBLIN 2, IFEE AND
TELEPHONE £253-1) 881711
PRINCIPAL FAX NUMBER (353-1) 687016
ATTERTION OF Daphne Tease
CORMPANY BCC
FAX NO. . 2831047
- FROM ) Brendan Heneghan
JUR BEF. . 2438-131-BH
* NO. OF PAGES - 10 )
INGLUDING THIS ONE 'DATE 25 May 1995

"IF YOU DO NOY BECENE ALL THE PAGES, PLEASE TELEPHONE

{253-1) 681711 AND ASK FOR Helena

MESSAGE

Tetter follows

CONFIIENTIALITY NOTE: The message In this fax is confidentlzl 2nd for the use of the person{s) named above
onty. I vou have received this messsge In ervor, please notily us immedbstely and destmytﬁe mEasenge received
and 2oy coples of it thet you may have iaken.
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114N L O'DONMNELL, DARIEL MORER , DWEN D'COENHELL, WA AYT WOLRE, BOTCE

: WILLLAM FRY

SOLICITORS

BITSWILTOR SOLSE, WILTON PLACE, DUIRLIN Z 1RELAND.
! TELG1-A55 1711, EAX 01-558 2016,
1 TELEY $3489, D.OE BOK RO, 13,

VDURESF ! WRFFY FEASE DODTE
: 2439-131<BH

25 May 1995

Daphne Tease
DCC plc

DCC House =
Brewery Road
5tilloxrgen
Blackrock

Co,. Dublin.

Proiect EXamplecs

Dear Daphne,

T vefar Lo the minutes of Harjove Linited which you sent me. I
have made & number of minor amendments to the minuntes and T am
attaching same for your attention.

With regard to the mipntes of Lotus Graen Limited, I assmme you
will be drafting thess. I think the relevant resolutions would
be virtually identical te resclutions 3 and 4 in the Harjowe
minnktes. T am not sura however who the Lower Bount Hominses

p"\Limited ghare should be transferred fo. I am enclosing copilaes of

+ha four share tr.'i:-_nsfer forms necessary tbh' sffect ‘the
registration., Could;you lst me have the name' of the =econd
momines shareholder in Lotus Green Limited and I will £ill that
detail in. TYou might also sdvise me as to the date of the
mesting so that I can date these transfers. I will then have

them presented for registration.

1 would mention that it is pecessary for +he dirsctors of Marjove
Limited and Dotus Green Limited to notify their sharsholdings in
PCE to each company updsr the Companies AcE. This should be done
within five business days of the Compeny becoming & DCC
pubsidiary. -

T assume you will arrange 5 have the necessary chegues fox
£74,00 and £24.00 respectively drawn up and lodged to the Marijove
bank account. -2A photocopy of these should be retained. I
presume you will alsc issue the necessazy ghare certificates. If
vou lekt me have & completed Form B¢ for Marjove Limited, T will
arrange to file it and pay the capital duty.

I

LOYNER SN DFFICE: AUDREY HOUSE, 15-20 BLY PLACE, LONTERTEN BT BRI, TR ehID, TELEPHCRE DY T4-630 TTR8, FAX RIYE-600 PRE2,

PARTHERS HDUG-H’I!'DN FRY, FRANCTS E SOWMAN, EDMWND FRY, REVILLE B DREYENE, ALVIN F.bi, PEICE, MICHAEL T, CLONHOR,
GERKRD FALFERNY, PATRICTA TAYLO R,

THUBOTHAR
REEMDAN HENEGHRH, “AISLINN 'PARRELL, JOHN LARKTH, WITRA GARRETT, ELAYRE HARLY, BUCTIAEL QLT "2l AR KERHE, EREMDAN CAHTLL, NORA WHITL.

FSSOCIATES: FENNETH MOREAN, MABLR ARENREN, WILLIAN PRASISA [LLWLIFIED WEWTORA,
L{ONSE UAREY, PAGLA WHELAN, JOAR BAGAN, EL'WARD TUARR,

o Bt 10 [ AmAan CORSUITART: DLIVER G FEY.

' B0cERE8 ‘ a1:8] NAL S6-AVH-92
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WILLLAM By

Thers sghould of zourse be a resolution by Drake BV and Drake
Propertiss Iimited to subscribe 24 and 74 shares respectivelw.

T helieve that the sbove will complete éﬁeps 2; 3 and 4 as
sutiined in the Coopers & Lybrand checklist of 23 May (except for

4.5).

Yours sincersly, .

fgéﬁmdan.[J?a:L,,
Brendan Reneghan

WILLI2H FRY ) :
Solioitors '

c.c. Werry 0'bDriscoll, Coopers & Lybrand
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Mariove Limited

Tfinutey of 2 Mesting of the Dibrectors
weld gt BCC House, Stillorgan, Blaekrock, Co. Dublin
on Wednesday, 7 5 1953 2

Michael Bcholefeld

Daphne Tease T ‘ )
” bawing, Bz rulis

Teeu® of 74 ©A” Ordinary Shares C ~embis e

1t wes nnmed thar thefmembers of the Campany had by vritien tesclution
of the Compeny to provide for the of 74 “A”
Ordingry Shares o sof our in The dossgmndom—ced Agticles of
Assocition. Tt was resolved thet 74 A" Ordinery Shaves be issted to DCC
Properties Limited forz poncideration of IRET4, The Secretary was instructad
<o deal with the issue of the pecessary share certificars, the making of -
Companies Office retorns and ths payment of Capiwal Duty. .

Fssuee of 24 “B Ordinary Shares | : s
_ m\% H -"xik-is Cr‘ml i ny

members of the Company hed by v%:in resolufion
of the Company fo provide for the Bswe of 24 B
Crdinary Shares ohe-fasms seT ouf in the Mermermdammnd. Arficles of
Aceociation, Tt was rasolved that 24 #p= Ordinery Sherex be issned to DCC
Internafional Heldings BV for a considerstion of TRE24. The Secretery was
ipetructed to deal with fie issus of the necessary share ceriificare, the meking
of Cormpenies Offve retums end the peyment of Capital Thry.

It was moted That

Trasfer of 2 ¥A” Ordizory Shares

There was. produced to the meeting the follawing shere fransfers:-

. No. of “A"
Transiaror Framsferee Ordinary Sheres -
Frymount Limited ~ DCC Properties Limited 1

Lower Moumt DCC Properties Limited 1

Naominess Limited .

74 was reeolved that these be approved for regisredon by the Company subject

. 15 their Te-presentation to the Company duly stermped.

I vas reenbes Hok P Dﬁf{t,n-:j Shew, o Q} el

Fn [rﬂlﬂu"‘ (AU I G Yo Mz Gupbive [Lfwd “[L"»ﬂ—" CL{P’-’I‘“}




50 | ’  Boeases 11:87 NHL SB-ABU-GZ

Wﬂg Opentng of Bonk decousst of Bank of Ireland - 2 Callege Green

Tt wrag rasekved thet:

1. Bank of Irelend ple (hereinefler called “The Beuk™) be and is hershy
requested 10 open cme of more accounts i the mame of Marjove
Limred (hereinafier salled “the Company”™) st 2 College Green, Dublin
7 and that the Berk be and is hereby authorized 7o honpwr and negotlas
all chemues and other nepetishle instroments drawn, made, endersed ar
sccepted on behalf of the Company sad o act on all instructons
- rcleting to the scooumts, sffairs or transpctions of the Compeny
notwithstanding fhat snch action may lead to borrowing ar esnse any of
the seoolnts 1o be overdrawn or axy overdraftto be increased pravidad
that:

(a)  in the cass of telefaxed or written instructions, they are signed
on behalf of the Company by the following:

(i) in the case of cheques/mrensfers For amouws less than or |
equal to TRE500, one authorised “A” or “B” signatory

(i)  Inthe cese of cheques/ransfers for amounts grester than
TRE500 and less than [RE300,000, two authorised “A” or
¥B* signatories

(51 in the cese of cheques/iransfers for amounts eguel o or
greater than TRE300,000; suck transfers oply being made
1o .

(1}  zocommts with other Irish berks and  those
acopunts mmst be in the peme of Magave
Limited, or

(2} spectfically to the aosount of DCC ple, Bank of
Ieland, 2 College Gresp, Dublin 2, currem
nocount numbey FROS4226,

twa authorised “A2 or “B” signatordies

@v)  in the case of chegues/transfers for amounts equal o or
: greater then TRE3G0,000 =nd »mot to sccomnms as

deseribed in (F(1) end GH)2) sbove, two suthorised
“AY siondiories




80'd _ ~ 80ceBed . g1:81 [l SB-AVR-9¢2

(b)  inthe case of telephone instroctions, 2 trensfer may be mede by
ane of the “A® or “B” swhorised sipnasories and may only ba
mzds 1o the aocount of DCC ple, Bank of Ireland, 2 College
Green, Dublip 2, surent a/c Mo, 52054226

5 . Mr M Scholafleld and Ms. D. Tesse, Directors of the Company, be
emd are herehy suthorised to esecmie om behslf of the Company the
Antharity and Indemrity in the form produced at the meeling in
connsction with imstructions to be given by telephone or facamile
TESERpE ‘ )

3. the Bank be supplied with & copy of the Memorandum and Articles of
Assoeiation of the Compeny and a list of theefficials enthorised to sign
as psr Scheduls 1 of these mimyies iogether with their specimen

signamres

4. the Bank be and is hersby requested 1o grant accommadation by wey of
averdrsft, loan or otherwise for the purposes of the Company an such .
terms mnd conditions as are ciTTent in O WAY be stipulated by the Bank
From e to dme and

5. this resolution be commmunicated to the Bank and remain in force untl
sy xmending resclution shall be passed by the Board of Direstors of
Harjove Limited and a copy thereof certified by af least ane Diractor
and the Secretary of the Company shall be commmnicated to the Bank.

CoNCLUSIoR: There being no other business the mesting concheded.

E&TE, CHAIRIMAN
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Copsieranan Money £ . "

[hbmre I fim Sor Reminbrers pay)

1

Cartrfitete lodped wilh the Repistres

M b or bomflntion by fhe EfsntarSiect Enclunps)

Full mame BI

Unfeakrsss Irotus Greesn Limited
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e Drdinary Share
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MOVE RESIDENCETO UK

» No need for Dutch clearasce - no possible time delays here.
» Optically, the UK. is not considered as 2 “iax haven”.

» IMay be easier to establish residence.

» Timing = 4 weeks.

MEETING WITH C&L AMSTERDAM (24/5/95)

+ Submission to Dutch Revenue must disclose who Draks and Exampleco are.
» Need to be very carsful about what is said about intention to dispose.

= Dutch Revenue fo g contacied once the submission has goae in to arrange a meeting 1.6. {0

speed up the process - need o be careful about pushing the Dutch Revenus oa Hming
parficularly if there is no disposal planned.

« Timing of Dutch ruling is uncertain - hope to have by 30 June 1995 - liguidation of Neweo

and subsequent change of residence of Subco can then commence immediately thereafter.

MEETING WITH PAT O’BRIEN (23/5/95)

o Such schemes are normelly effected when a disposal has pcourred or is abouf to occur.

= Jf revenue aftack the scheme it is likely to be over the change of residence - unlikely fo
attack until such fme as thers is a realised gain.

« Belicves the scheme to be well constructed with 2 fafr Hmetable but is reasonably
aggressive - only aggressive because it is being done fm the absence of an imminent
disposal.

o Will write to DCC with his advice and will look specifically at whether the scheme could in
any way bring about a tax liability now without thers having been a realisation for DCC.
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WILLIAM ERY

: A
SOLICITORS %HL%QD

FITEWILTON HOUSE, WILTON PLACE, DUELIN 2, TRELAND,
TEL 01-668 171}, FAX D1-568 7016,
TELEX p345%, D.DLE. BOX NO. [23.

YOUR REF N KEPLY FLEASE QUOTE

2438-131-2F

7 June 1983

BY COURIER

Fergal O’'Dwyer EsQ i
DCC plc

DCC House . o~
Brewery Road

Stillorgan . :
Blackrock -

Co Dublin

Dear Fergal,

Fyuriher to Our telephone conversation, I enclose herewith .
engrossments in duplicate of Agreements 1n respect of the shares
in the plc which are being sold by DCC plc and 5 & L Investments

T,imited to Lotus Green Timited.

ese Agreements are in line with those envisaged
in Tommy McCann SC’5 opinion whereby (&) ©On ‘payment for the
shares being made, the beneficial ownership will Pass to the
purchaser and (b) the Share Purchase Agreement itself should not
be treated as a transfer attracting stamp 4nty.

T confirm that th

Kind regards.

vours sincerely,

.

Alvin F.H. Price
WILLIAM FRY
gplicitors

6582LL

(OUSE, 15-20 ELY PLACE 1 ONDON ECTN ESN, EMNGLAND. TELEPHONE 0171-430 2738, FAX DI ~430 PPEL

PARTNERS: HOUGHTON FRY, FRANCIS E. SOWIAN, EDMUND FRY, NEVILLE R O'BYRNE, ALVIN M. PRICE, MICHAELT. D'CONNOR,

ERIAN H. O'DONMELL, DARIEL SORRIGSEY, DWEN C'COMNELL, MICHAEL WOLFE, BOYCE SHUBDTHAM, GERARD HALPENNY, PATRICLA TAYLOR,

ARENDAN HENEGHAN, *A1SLINN O'FARRELL, JOHN 1ARKIN, MYRA GARRETT, ELAINE HANLY, MICHAEL QLITRN, FRANK KEANE, BRENDAN CAHILL, NORA WHITE
RABIFKA (QUALIFIED WEW YORK),

ASSOCIATES: KENNETH MORGAN, MARLA TRENNAN, WILLLAM P
IR FAREY. PALLA WHELAR, JDAN FAGAN. EDWARD EVANG

LONDON OFFICE: AUDREY B
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WILLIAM FRY

SOLICITORS

EITZWILTON HOUSE, WILTON PLACE, DUBLIN 2, IRELAND.

YOUR REF

BY COURTER

Fergal O'Dwyer EsQ
DCC Plc o
DCC House
Brewery Road
Stillorgan
Blackrock

Co Dublin

Dear Fergal,

T encliose herewith

TEL 01-658 1711, FAX D1-668 7036,
TELEX 93465, D.D.E BOX NO. 523.

N REFLY FLEASE OUOTE

2439-131-AF

7 June 19395

engreossments in duplicate of the Option

Agreement and of the Loan Agreement as discussed.

vours sincerely,

'%E%in ¥.M. Price
JRTLLIAM FRY
Splicitors

LOMNDx
PARTWERS: HOUGHT!

ON DFFICE: AUDREY 1BOUSE, 15-20 ELY PLACE, LONDON ECIN 65N, ENGLAND. TELEPBONE 0171430 7738, FAR 0171430 PPE2
DN FRY, FRANCIS E. SOWMAN, EDMLIND FRY, NEVILLE R O'BYRME, ALVIM E.M. PRICE, MICHAEL 7. O'CONNOR.

BRIAN H. ('DONNELL, DANJEL MORRISSEY. OWEN O'CONMELL, MICHAEL WOLFE, BOYCE EHUBDTHAM, GERARD HALPENNY, PATRICIA TAYLOR,

BRENDAN HENEGHARN, * AISLINN OTARRELL, JORN LARXIN, MYRA GARRETT, ELAINE HANLY, MICHAEL QUINN,

e LT VTERIRITTE

TRANYK KEANE, BRENDAN CARILL, NORA WHITE

WRISAN, MARLA BRENNAN, WILLIAM PRASIFKA (QUALIFIED MEW YDRK),
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2BLS8L 1D
O, Box | 258 lndeptang (07) BEY (33T ]
gioband | == 2= |oRs
] . . 1
y ran fax L) s/ ErEE
880 i7R2
LDE [0}
i FAY THRAMNSKMISSION FORARL rur rafacenes
DATE: 7 Fipo 1995,
TO: tfj‘ajgfat O’Dwyer
LOCATION: BCH ple i
FAX NO.: 2331918
FROM: B ¥ an;y O’ Driscoll

Total number of paged {1ntiudiag thig

¥R e

00:5] T4H SB-NAM-L

k14

sny peagea are ot received, ar ars illegible,
- please advise jramediately

PH: LOTUS GREEN
Dear Fergal,
Further to our telephona

copy of a fax which I'r
Authorities, Generally,

hopeful of recelving an gar

Docrmmentation

I confirm that we have ¢
throngh some relatively
confirming thari-

I.  Sipgning the ransfer

Gresn to DCC ple
Exampleco ghares

1;} reply from

|

and S&L will be
to Loms Green.

cc:nvarsatmn this maorning in connecton with the sbave, I attach a
e;paw&d from Peter Van der Hozven on his discnsgions with the Dutch
sttitnde of the! authorities appears helpful and Pater iz reasqnably

Frem.

svigiwed the docutnemation prepared by Alvin Price, Alvin ik putting
miricr amendments in the documentation and iz also writlny o you

eaman.t folfowed by the subsequent bank tranefer from Lutus

sufficient to transfer the bepeficiel ownership of the

2.  The agreement, as dr#tﬁd should not give tise  any stamp duty Tizbility.

I understand tbat, suhjest ta receiving
proposed 6 procaed w&ﬂ'ﬁ the following s

nfirmetion fram Alvin on the above poinfs, it is

pe tomorrow (8 June):-

c@waaw;_mmdmn@aipgmmmscd‘g&ﬁmikmmm&ﬁﬁ&ﬁmﬁaﬁ.wwmmmaw;._mmah

NS b oaky an

wm?mﬁmmnﬁmﬂ\&mcﬂty hesk W Oramny Cparesss i

MNE‘:&: Lﬁmﬁlr
%.ﬁh——e LBt ! EXThrmnnl Lowd Perttror

Diublin Cork Waterfern | imgrisk
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3. Full consideratio

Green god Vene:

L. Thake Properties Limited fends
reviewed a draft lnan agresmen
Herchan, The draft agresment
epen a second deaft as yet, Thiz s

4, -An option i\_.grBE[ﬂEFtﬁ in telation

2 Investment He

tomorrow, A3 you are

by putting the option ag

If you have gay queries ¢
Kind regards.

Y gincersty,

L} Terry O"Priscoll,

for Coopers & Lybrand

c.c. Daphns Tease
DCC ple

Alvin Price
‘Wm. Prys.

10, e b

§ understand hat Baphns is frafting up
and | look forward to réca&'ﬁ}r}ing these latd

{ confirm that there are né: tax Ieasons

|

n $gipaid by LGI% (ireen ta S£T and DCC pi,

1t X
wage, thers ig &

neceseary clearances from the Dutch au
Lid, tg another group company,
by B.V, will be subject o Hotch tax, Wi
*eag‘::;.ent in place lhetw.san 1otus Gresn and Vencap.

+

n ajgramn&m wifl

w the above pleas

.

purchasa consideration to Loms Green, We have
b dated 23 May and discuseed this with Brendes

E

nired cartnin minor amendmente but we have not
ould be prepared ps zoon ae possible.

2. g&L, DCC ple &I'DL{ Y.nn1g Green axecuis the two transfer agresments in relation to the
ghares {n Exampiecs) ‘

y the Exampleco shares is completed berween Lotue,

Idings Limited.

= pecestary resolitions in relation o the above sfeps

r today.

why the above steps should not be implemented

ame risk that if, in the svent of not receiving the

rifies, B.V. transfers its sharsholding i Marjove

any increase in the valne of Marjove's shares while owned
& have atterapted o minimise the risk in this regard

Fipally I understand that &g valne of thJ- Bxampleco shares to be inserted in both the sale

agreements and the apti¢

be at thalr market value at tomorrow's dats,

e do not hesitate to contact either me or John Kelly..

i
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Befratbtgnidatre
Coopers it Inter-office
&Lyprand COrTSEpOnEtneD
dxiy
Juse 7, 198%
0 .- fye Doopare & Lyboemd
Coppars B Lebrpnd .0, By 0LEEY SEN EE
E.p. Bux 1287 Dublln ? Prijs Bershardplels 200 .
aupulildp of Tredssd 1087 JB smsberdsas
for slouiion of = ) anse wl wiiter
ver wsll J farey Ainrienntd Suter var dar Hambiss .
pmrwﬁmﬁu = . v Eeferdnos

Bear Pzk, Terry )

1. wikh tefarsnrse.bo tha Dutch ruling request in respady ok Doo
Trbernational Holdings B.Y. t“ﬁtb'). vhlch we pent Eo the Asmtecdes sed
Robbavdem bax suthorihive 1ast week, wa would lika to {nfora you ag fulleers,

2 Thin moraliy w4 epoke o the chisf of Ehe pul lngteam =f the Euttiédam

eag Lnapnntaratak'fia -_mfomzd um thet he hlmegelf will bs daaling with the PO

sullg venuest. 5 Eysthdruots .Linfcarmad us bhat he hes cead ouxp Fequsdt, Lub

thze he could noll giea Ha hie oplnlon yet. Be had ons guesklon, Ha asked ua

why Lotud Breed 12d gheyld ba s.ri Teirh sompeny, celdent ln the Bathecrlpads

and why lb mould 'Fot,fbg a Dutch hompady, We eald him thet this wea for Ieleh
‘ *

SeXEONE .,

3. gubssquently, w8 salied tHe bzx Inxpestor In bmatucddm, Fimze gha Red
oot been An the offldm far anme dgye, eha hed not basn ghle to read our
pegusst yat. ¥ ilini‘uili;mud ber thee tha chlef of the rulingtesse kisself wlll be
desling with the ;t‘\li;lj-ﬁs pequeard Ehe infnrmad na Bhat zhe would conpalt wlih
Wim whather the sgﬂtﬂgrd.m inepedrorats whll only dezl with the ruling reoguesh
or sll bz metbeps of DOC w1171 Hs cdealt wikh by the BRobberdam tax
ingpactorste in the futurs.

. Flesea noby :-Ei:é.t Andraw ofpley will b= 1n bha Onlesd ftstes thic wask.
shgild you have a{py ;' estiona rdgarding the sbove, pleses comtect BEther
opclnren oF my=eld Q_ialsphnnn atlehere 20 . SEBEE0E).

1
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EXAMPLECO

"™ [ DCC ple (PLO) t

-

3

() I
’ DOC Properies Lid (PRO) - \-ﬂ i

|

1 S&L Irwestmerits Lid (B&L)

| 1 :

%———— Lotus Gresn Lid (LOG)
| @

(2)

(1)

{1}  PRO advances a loan to LOG of IRE3B,ER4,DEB

(2) LOG purchases PLEs investment in EXAMPLEGD for a consideration equal fo ite current market

value of {RE31,336,481

(3) PLCadvancess loan to PRO of IRE31,338,481

(4) LOG purchases S&Ls investment |

n EXAMPLEGO for a consideration equal {oits currert market
value of |REB,357,575 .

(3) Sa&l advences a lozn to FRO of IREB357,575




Fils | CGTFYFFE
Range : PROFTT

DCC pic : Exampleco

No. of erdinary shares
{ ztest traded price

Market value - crdinary

No. of prefrence shares
| atest iraded price

- Market value - prefersnce

- ~otal market value

pet per investment ledger
- ordinary shares

- preference shares

Unrealised profit

08-Jun-85

(0= 3AD Total
23,108,507 7,867,500 30,777,007
1.0 .08 1.09
o5 188,363 B.357,575  33,5463838
4,621,801 4,621,801
1,330 1,33
B,147,128 0 5,147,128
31,336,491 8,357,575 39,654,066
8,508,363 5,032,248 13,541,312
5,084,081 5,084,051
17,744,037 3,324626 21,068,663
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Memorandom
To ) .Tfﬂl r i/z :
From?‘&\l\ﬁchasl \{\ 2
Daie:  Dih June 1995 i
Re: Example Co Trapsaction

You have asked me o consider whether you have any obligation In your capacity as a director
of Fyffes to notify the details of the above transaction to Fyffes and whether any of the insider
dealing provisions of the Irish Companies Acts are applicable. .

'Listing Rules e

I specifically considered the provisions of the following chapters of the Listing Rules:

Chapter 9: Continuing Obligations

Chapter 10: Transactions '

Chapter 11: Transactions with Related Parties and
Chaptér 16: Directors.

Given that Fry's have confirmed that there are no requirements to notify the preposed
transacton under the Companies Acts and given that Chapter 10 of the Listing Rules appears
to relate solely to tremsections outside the Group, there are no provisions within Chapters 9
+nd 10 which are relevant. The provisions of Chapter 11 would only be relevant in the context
of & transacton between DCC and Fyffes (and Fyffes is not = party to the trangaction).
~Chapter 16 includes provisions in relation to the notification of interests of directors and
connected persons., The definftion of a comnected person is set out in Section 26 of the 1950
Companies Act. This states that "a body corporais shall also be deemed to be connected with
the director of a company i it is conirolled by that director”. Since DOCC s not "controlled”
by you, I don't believe you are under an obligation. to notify any imterest of a DCC subsidiary

a8 a connected person to you in your capacity as a director.

I am conscious of the fact that the current period is a tlose period for Fyifes, ple. As a director
you would be prohibited from dealing during this period. In my view the Example Co
trensactions might constitute "dealing". However your duty as a director under the Model
Code is to seck to prohibit dealings by yourself .and connected persons and we have already
established that DCC is not a connected persomn. '

T do not believs there are any other provisions of the Listing Rules. which may be applicable 1o
the current sifuation.




- FE "/2
1 am not sware that there are any agreements between DCC and Fyfies or indeed between you
in your capacity as a girector of Fyfies and Pyffes in relation to corporate governance matters
which would require 2 notification of the Example Co fransactons.

Instder Dealing

The insider dealing provisions of Idsh law are contained in the Compamies Act 1990. Again
the Ezample Co fransaction might, n my view, constitite "dealing” as the definition does not
on the facs of it seem to exclude purchases and sales within the serhe group. The basic mie i
that a person who is connected with 2 company may not deal in that company's securities if
"y reason of his being connected with that company he isIn possession of information thet is
not generally available, but If it were would be Hkely to materally affect the price of those
securities”. These provisions are extended to a company (e.g, DCC) when any officer is
preciuded from dealine, However where the decision o enfer info the fransaction wes taken
on its behalf by a person other than the officer end there are wiiiten amangements to ensurs
that the information was not communicated to that person and that no advice relating to the
transaction was given by a person in possession of the information, and the information was
not so communicated and SDLM_J@MED, then a company is not precluded from
enfering into a trapsaction at any fime by reason only of information in the possession of an
officer of that company. /

My conclusions 10 the ebove are as follows:

@D If you are not in possession of price scositive information in relation to Fyffes ple, then
there is mo problem;

@)  If you ars in possession of price sensitive information in relation to Fyffes ple if is my

belicf that the insider dealing rules are not relevant because the decision to enfer into
the ‘ransaction have been mads by persons other than yousself (the Board) who would
not be aware of any price sensitive information in relation to Fyffes. However in these
circumstdnces it might be appropmate #f you éid not participate in the Board decision
and that we revievethe "written aangements” referred tozbove.

Would you Jike me o get Alvin Price to confirm any of the above? -

-

e e

/

I
1
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No exemption for intra-Group transaction.
Thers is a “dealing”.

Don’t tbmle: we would be prosscuted.
Techrically unlawinl

Not too concerned.

q

If there was

MNothing immediztely contemplated

1, No price sensitive info. e

2. Price sensitive info.  Fairly robust view.

3. Owintenfions

Wot participation on equal

1. Sell on market tell brokers/brokers need to tell prospective purchaser (if possible)
o Off market transaction

Doesn’t come within anthorization
Locate specific buyer and advise of them of conditions.

®

@

Send to Alex

Practice Generally

How many do it
Insider

1* half Iight part of year and only had resnlts for 1* 2 months trading so far. However
pleased to nots that results for those 2 months were ahead of budget and well up on last year.

In order to make him an insider.
1% 2 months 11% ahead of budget 26% ahead of last year. Not important months.

C Watson Not,







Memorandum
To: Iim
From: Michael Scholefield
Date:  14th June 1995
Re: Example Co Transaction

I spoke with Alvin Prite as agreed on the msider dealing implications of the above. On
reflection, Alvin agreed with my original conclusion that the transaction might technically be
construed as insider deating but only if you were in possession of price sensitive information
your capacity as 2 director of Fyffes, If you are not in possession of such information (Le.
which is not generaily available but, if it were, would be Bkely materially to affect the price of

the shares), then there is no problem,

If you are in possession of price sensitive information Alvin thinks we would need to review
fairly seriously whether the transaction should be undestaken at a fime when that was the case.

Vi

At a minimum we would need o have 2 very careful ook at the draffing of the documentation. :

Tn relation to your query on the wording of the Act sbout "advice being given" Alvin said that
this might relats to, for examople a recommendation fom a broker on the basis of the price
sensitive information to enter info the fransaction and, more generally, not participating in the
decision as an equal. AP also mentioned that if the transaction was being entered info for a
specific purpose and that purpose might be construed to be price sensitive so far as the shares
involved were concemed, then that also might be problem. However if the purchase related to
a possible transaction in the Future rather than someihing specifically imminent, he thought thai
wouldn't really be an issue.

Perhaps we should discuss the above.

Michael
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EZAMPLECO ISSUES

i Secton 131 CTA 1976

101 Sectiom 131 deals with situztons where an asset is disposed of bY 2 company to a
group member and the assst was ot trading stock of the transferor company but is to be held
25 rading stock by the wansferes company, Tn such ceses, the fransferee COmpeny is treated
as if It did not acquire the asset as wading stock imitially, but hed omediately after the
transfer approprizted the asse! as trading siock, so that the general CGT ETOUp provisions
apply o fhe fransfer.

102 'Where Section 131 applies, no charpeable gain arises m the Tansferor company
(Sectien 130 CCA 1975). The trensferee company is deemed, however, to have sold md
immediaely reacguired e assst at its market value, Any chargeabls gain “deferred” under
Section 130 will therefore erystallise irmmediawely in the transferes company.

103 If the trancferee company wishes to defer cryswallisation of the gain, however, it mnay
clect that, in calenlatmg ifs profits for Case [ purposes, the market value of the assets at the
date of appropriation is reduced by the amount of the chargeable gain which would, in the
absence of an election, have arisen at the date of appropriation. This election may only be
made If the rapsferes company "is lizble to ... tzx in respect of profitz of the frede under
Case I of Schedule D", In the present cass, it is likely that Lotus Green will be non-resident
at the time of zny fufure sale of shares in Exampleco and will therefore not be liable to Irish
X o1 ary profiis arising on the sale. In these circumstances, it is sXtremely mmlikely that the
Revenue would accept the validity of an election made by Loms Green under paragraph 15
and, for the purposes of this reperf, we have assumed that such an electdon will pot be

possible.

104 Trade -

Trade iz defined by Section 1 Income Tax Act 1967 a5 including "every trade,
mamnfacmre, adventure or copeern in the nature of trade”. Trading Sfock is defined by S.62
of the same Act as:- ' '

-

"Property of any description, whetherteal or personal, which is either:-

{a) property such is s0ld in the ordinary course of the trade in' relation to which the
expression is use or would be so sold if it were mature ... or if its mam factire,
preparation, or ConStruclon Wers complefs, or

(b) materials such as are used in the mamfacturs, preperation or comstrucdon of
property such as is sold in the ordinary course of the said frade",

105 Tt is critical to the suceess of the corrent proposal that Lotis Green is not carrying on
a trade of dealing in shares and is not acquiring the shares in Exampleco as rading siock, We
bave copcluded that it would be very difficult for the Revemue to establish that the shares in
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Exzmpleco are being acquired as frading siock. In view.of the importance of fhis pott, we
have set out in deteil below the usual st to be applied in m&zdarmg whether a company
is camryimy on a trade.

106 The question of whether the company 5 carrying on 2 trade is large:ljr Getermined by
the facts of sach particular case, A review of the relevant cases on the issus is helpful in
giving assismnce in understanding what, in lzw, comstitutes, 2 "wade” bt the conchsion in
each case depends on the partcular facty before the Tudges,

107 It may be helpful to consider the 6 "badges of trade” idemrified by the Royal |
Commission on the Taxaron of Profits and Incoms in 1954 in the UK. These badges were a |
summary of fctors which had been considered relevant by Judzes when considering this |
questorn in previdus cases,

108 {a8) Subject matter of sale
Some assets are more typically indicative of trading stock than others.

In ope particulat case, r:oncamed with the sale of a substantal amount of whisky, 2
Tudge commentzd;-

"A man may purchase sicks and shares with a view fo selling them at an early dats
at a profit, buf if he does so he is purchasing something which js irself an mvestment,
a potential source of revenue b while he holds it. A man may pur:hasa land with
a view to realising it at a profit but it may also yield him an income while he
confinues to bold it. If he continves o hold it there mzy also be a certain pride of
poss.essmn But the purchaser of a large quantity of a commedity like whisky, greatly
in cxcess of what could be used by himself, his family and friends, a comrmodity
which yields no pride of possession, which cannot be mmed 10 account except bjf 2
process of realisation, I can starcely consider to be other thag an adventmrer in a
ranszcton i the nature of trade”,

109 (b) Length of owpership

Trading stock iz generrlly held fDr a rslatweiy short titne whereas Imvestments tend
o be held for longer periods. =

"A man may buy...land... for his own use and enjoyment w*ﬂa 0o idea of a gnick re-
szle and then guits unexpectedly betmay receive an offer to buy which is tempting
to refuse. This is a perfectly possible state of facts; but the fact that there was a gquick
re-sale namrally leads one to scrutinize the evidence thar it was ot envisaged from the
first very carefolly”,

\

|

In the case of Tume.r V. Last 42 TC 517 Cross J. swted ag foilows:—
|

|

|

|
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11§ () Freguency and number of fransactons

Trading generally involves a mmber of frapsactions vartied out on a resulsr and
habimal basis. An isolated tTansaction may constme an zdvenmire in the mawre of 2 trade and
there are 2 number of cases on This bot aotwithstanding this, the Irequency of wansacrions ie
zn jmportant factor in considering whether a trade is being carried on. A company, for
ezample, which regularly purcheses is shares on the market and sells the shares within 5
relatively short period of time is more Jikely to be a share dealing company than an Investment
holding compazny.

113 (d) Supplemenfary work or ar in coxnection with the property reslised

If the seller has done work on the goods sold or if he has, shortly after requisition of
the asset, 1=ken steps o markes the property this wonld tend 1o indicate a trading tramsaction,

112 (e} The cdiremmstances giving rise fo the szle of the propecty

There may be specizl ciremmstances relating to the sale which would assist in arguizig
that fae assets being sold, which would otherwise tend o be freated as trading stock, were
originally acguired as an invesunent. For exampls, 2 company which acquires rented property
with 2 view to holding the PTOpETty a5 an investment may, shortly afier it zcguisifion, receive
a very generous offer for the property.

113 @) Motive

The motive of the person acguiring the asset is 2 very important factor, Le. was tie
motive 10 hold the property as aun investment or o deal in the properiy.

114 These¢ badges are intended as guidelines orly. No one particular badee is conclusive
and it is a matter of ooking at all the facts surrounding the fremsaction in each particular case.

A useful summary of the st to be applied was given in e case of Californisn
Copper Syndicate v, Harris 5 TC 155:- -

"It is quile & well settled principle in dealing with questions of assessment of neome
tax, that where the owner of an ordinary investment chooses 1o realise it, and obinins
A greater price for if than he originally scquired it a1, the exhanced price is pot profit
in the sense of Schedule D....assessable to iocome twmx. But it is equaily well
established that enhanced values obtained from realisation or cogversion of securides
may be so assesszble, where what i done iz oot merely a realisation or change of
inmvestment, but an act done in what is muly rthe Carrying Om, Or Carrying out, of a
business. The simplest case is that of a person or asseciation of persons buying amd
selling lands or securites speculatively, in order to make gain, dealing in such
invesunents as a business, and thereby seeking ip make profits,

o N4
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What is the line which separates the two classes of cases may be difficuit 1 define,
and each cese must be considered acCOTHNg o is facrs; fhe guestion o be determyined
being - is the sum of gain thet has been made a mers enhancement of vahse by
rezlising a security, or s f a gafn m=de in an operstion of business in CEFTYing
out & scheme for profif making?”.

115 Applying the sbove tesis 1o the present case, it would appesr thar most, if ot 2ll, of
the badges of irade arz be absent &, g. the subject matier of the fransaction Eeneraily of rp

investment rather than a frading nainre, it is pot intended that Lotus Green will scgunire other
shares with a view m resale, eir.

116 Obviously a very important issue concerns the motve of the Loms Green directors in
acquiring the shares in Exampleco. In this conmext, it may be useful to review the maner from
a group perspective. The shares in Exampleco have beeq held 25 2 long term investmen:

expressed a preference for having Lotus Green keld by your UK belding company rather than
by the BY but you did not favour tis Epproach as it was quite lksly fhat the shares in
Exampleco will contitme to be Held for a significant period of fime and that, in these
circumstances, tie UK would 1ot be a fax efficient location for the invesyment,

117 ‘Notwiﬂlsrznding that there is no current integtion fo dispose of the Fxampleco shares,
it is 2tways possible that, in certain tircumstances, the shares will be sold by Lotus Green
within a short time after acquisiion. As mentioped in fhe Tummer v. Last case above (see
paragraph 109 (b) above) such a fact iz likely 0 result in the Revemne reviewing fhe
company's metive in acquiring the shares in detai]. However, this does pot mean that the
fransaction is pecessarily a trading trensacrion, Much will depend on the circumstances
surrounding the sale e.g, if a purchaser were to make 2 general ofier fo all sharsholders and
Lotws Green was upaware of this 21 the fime of the acquisition, the acquisitdon of shares iz lesg
likely to be a trading transaction than i Lotus Green, immediztely afier its acquisition of the
Exampleco shares, places these shares OR the marker.

118 Conclusion

~

It is difficnlt 1o be cafegorical on this issue 25 50 much deljeﬁds on the facts of each
case and on the conclusions that may be drawn {Tom these facts from the Courts, Based on
our knowledge of facts in the present case, however, in our view it would be exlremely

difficult for the Revenue to establish that the shares in Frapee are being acquired as trading
stock,

119 In order to give additional protection on this point, it may be advisable 1o restucire
fhe proposed financing of Lots Green. At present, it is intended thar the company be financed
with 20 inrerest free lomm repayable on demand from Drake Propertes Limited. As dispussed
in recent relephope conversafions, we would suggest that this arrangement be revised 50 that
the loan is repayable at the end of a fixed period (say ten to fifteen years) and is subordinated
ta other debt. This would tend to supportt the long term nature of the investmenr.

——rm T
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120 We would also recommend that you review recént board mimiteg and other relevant
documentation of Drake ple o ensure that these confain nothing which would indicate that the
shares are being wansferred to Lows Green as trading stock.

2. Option arresgement and Me Grath case

201  As reguested, we have reviewed the impact of changes made to the CGT legislation
introduced by Finance Act 1989 following the McGrath case. We have conchuded that the
amendments to the CGT legisletion have po impact on the cwrent proposal, The 1989 changes
related to tramszctions between compected persons and they only apply where an asset is
disposed of between such persons and is subject fo a restriction e.g. zn option. No such
fransfer is envisaged in the proposal.

202  (On a more geperzl note, the use of the option is very much a secondary smme in e
X overall pmposaﬁﬁe benefit of the option arrengemert was always somewhat marginzl. Having
reviewed the mater again in recent days we have copcluded that the option dosz not add
greatly w the proposal and, on balance, we wonld recommend that the option arTengement

should not be procesded vith.,

203  The oply benefit of the Dpﬁcm arrangement is that it pegs the value of Marjove's
investment in Lotus Green and iz designed m ensure that no charge w CGT arises on the
liguidarion of Marjpve if the valus of the shares increases in the period while owned by
Marjove. As an alteroative to the option arrangement, this CGT difficulfy could be overcome
by shortening the period between Lotus Gresn acquiring Exampleco and Marjove being
Hquidated. This wonld minimise the risk of movement in Exampleco’s share price. Urdder the
original proposal, it was covisaged thar a month would elapse between the wansfer and
liguidation. In principle, there should be ao difficalty in shorteming this period. Lotus Green,
for example, could acquire the shares after close of business on Friday evening and Marjove
could be hqmclated early Monday - &t &5 most unlikely that there would have been any
rmovernent in the shars price of Exampleco in that period.

204  We have considered whether shoriening the period baetween the Bguidation of Marjove
and the acquisition of the Exampleco shares incresses the risk aifaching 1o the proposal. We
bave concluded that zny ipcresse is margipel. We have also comsidersd the poszibility of
further arrangements designed to ensure thetno CGT arises on the lignidation of Marjove, In
pur view, however, the most effective way of dealing with this dimculty ¥ o liquidate
Marjove shortly afier the Exampla,a transfer,

205  This revision to the original proposal does not affect the overall tme scale but does
impact on the timing of the individual steps. If you are in agreement with the revised
proposal, we can agree 3 fresh fimetable.

3. Section 86

301 *1’01_ have guerded whether, in the event of a successiul section 86 challenge by the
Revenue, payment of ux would be accelerated. In particular you are conterned with paragraph
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2.5 on page 11 of Mr McCann's Opinion dated 27 March 1995, Mr MeCann is our of the
couniry at present but will be remming on Monday, We have therefors not bad 2n OPTOTILIITY
of discussing with hun the poinis raised by you in our recent telephone conversation,

302 Our briefl 1o Counsel made if clear timt there was no definite Imention to dispose of
the invesment in Exampleco and Mr McCann was awzre of this at pur mesting. in March, His
Opirdon therefors has to be read m this light

303  The issue regarding a possible Section 86 challenge which might accelerzie payment
of =x was discussed in detail at our mesting. The definifion of "tax advamtzge" in the section
includes "amy potentizl or prospective cherpe or assessment”. In theory, therefore, if e
Reverme were to form the opindon that the current propesal falls within section 86 and the
Courts agreed with this opinion and if the Reverue compuied the potental X advantage of
having the shares in Exampleco held by Lotus Green rather than by Drake plo, the payment
of tax by the group would be accelerated.

304 M1 McCam's view on Secton 86 could probably be fairly summarised as follows:-

{D There is 2 "grave” risk mai Section 86 is uncomstitutional for the reasons set out on
pages 10 and 11 of his Opinion.

(ify  He is of the opinion that Section 36 could not be successfilly apphed by the Reveme
to the current proposal.

(iif)  The possibility of a sucesssful Reveme attempt to assess & potental tax advantags at,
say, the @me of the trapsfer of the shares to Loms Green is, in his opimon, very
uniikely. The Reveme would face exfrems practical difficulties in caleunlating fhe
potengal tax advanmge. For example, it would be impossible to kmow the Jikely date
of sale 19 a third party and the eventia] sale proceeds.

(iv) Notwithstanding the above, there czu be no guaraniee thar the Reverme wonld be
upsuccessfuf in seeking o apply the section pardculerty as the section has yet to come
before the Irish courts. In Mr McCann’s view, however, the secfion 86 risk "is ot
sufficient 1o prevent the proposals being adopied”.

305  As mentioned above, My MceCann is:currently oot of the oou:ifﬁy. If you think it womld
be useful, we will speak with Iim on his return and confirm that the sbove fairly teflects his
view on the application of Section 86 10 the-present proposal.

4. UK law Post Borman v. Hedges & Butler

401  The case of Burmsan v. Hedges & Butler was heard jn 1878, The case therefors pre-
dares the case of Furpiss v. Dawson which, in broad tepms, laid down the principle that, for
UK tzx purposes, tx lizbilifes could be computed by ignoring certain pre-ordained
transactions which are desipned to avoid tx and which have po other commercia]l purpose.
This so~called docmrine of "fiscal aullify” or “substance over form" was rejecied by the Isish
Supreme Court in the McGrath case (1988). In the UK, amrangements such as those put in
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place in the Burman case, would clearly be vilperzble o the principles emunciated m the
Furniss v. Dawson case, although these principles have besn restricted in more recent UK
cases.

402 In addition to the fact that the Burman cace pre-dates the adoption of the form over
substance approach by the UK courts, thers have been a mmmber of tecimicz] changes in the
VK governing CGT groups which would have fo be considered by zmy UK t&x payers using
a Burman type amrzngement.

403 For example, in derermining whether a COmpanY i5 a member of a2 CGT group in the
UK it is now pecessary that the subsidiary is ap effective 51% subsidiary of 2 UK parent
comipatry. This requires that rie parent is beneficially enmitled o more #han 50% of the profits
available for disribution to equity holders and more fhan 50% of aoy asseiz gvailsble for
distributon © equity holders on a winding up. There is no similar requirement in Ireland,
whers the test cogtimues to refer solely 1 2 75% ownership of ordinary shere capital,

404 In eddifion, Section 25 Finance Act {2) 1992 in the UK has amepded the UK
cquivalent of our Section 135. The proviso to our Secrion 135 provides that:

"references in this secdon to 2 company ceasing to be & member of a group of
companies do not apply (o cases whers & company "ceases to be a member of a group
by being wound up or dissolved or in consequence of another member of the group
being wound vp or dissolved”.

Tn the UK now the equivalent wording is:

"references in this section to Company ceasing to be 2 member of g group of
i companies do not apply 1 cases where a Company ceases o be a member of a group
A in consequence of another member of the ETOUp ceasing fo exist”,

! Thus, the proviso o section 35 is much wider than the UK equivalest section,

o

5. Fax residence and shareholder approval =

501 We understand from recent discussions that, on ths sale of Exampleco, the consent of
the shareholders of Drake pic to the sale will, in order to safisty the Siock Exchangs

conditions, be required. You have queried whether this requirement for Drake plc sharehelder
i consent should impact on the {2x resident stams of Lots Green,
4l &

TR :i &

S0Z  Lotus Green will be tax resident oumside Ireland i it is managed and controlled in the
Netherlands. This is a question of fact and it is clearly an issue on which care needs 1o be
taken. We do not believe, however, that the Tequirement for shareholder comsemt should
3 sipnificantly impact on the fax residence of the company. The requirement it obtain
shareholder approval 15 2 matter for Drake ple as it relates 0I5 stock exchange listing. We
understand that, from a legal point of view, a fwansfer of the Exampleco shares from Lotus
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Green w0 2 third party without obraiming the cousent of Drake plc shareholders wonld not be
iovalid, It would, of course, have severe repercussicns for Drake pic s regards irs public
listing and, from a practical point of view, Lotus Green would not sell Bxampleco unless PLC
receive the necessary comsent. The position of Lows Green in fhis regard would be no
different than any foreign subsidiary of an Idsh guoted parent.
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Memorandum

To: Jim c.c. Daphne’
From: Fergal
Drate: 15 June 1995

Re: EzampleCo

Attached is a copy of Pat O'Brien’s letier and Coopers & Lybrand’s review of any points
caised in his letter. Both letters are still in draft form: Pat O’Boen intends adding a conclusion
paragraph on the overall merits of the scheme. It might bs useful if you were also to hear his
comments first hang, say over the phone. Pat Wall has signed off on the letter from the US.

The points raised by Pat O'Brien in his draft letter and revicwed again by Coopers & Lybrand
(without them being aware that we had scught & second opinion) are summarised as follows:

Pat O’Brien’s Points Coopers & Lybrand’s Review

1. The scheme (even Defore any realisation) We have accepted all along that this is the
will be signalled to the Irish Revenue case. : P

5. Section 86 - Did Counsel believe a sale of The boef to Counsel was quite clear that
ExampleCo was imminent when he draffed  there was no definite intention to dispose.
his opinion. - Counsel is away until Monday. They will

check again with him if we 5o wish.

3. The Irish Revenue could attack the scheme® The possibility of a successful attempt 10
before any sale on the basis of a “potential  assess & potential tax advantage at say, the
or prospective” gain 1o the tax payer. ' $me of the transfer of the shares in

’ -BxampleCo to Subch is, mn the opinion of
Counsel, very unlikely. The Revenue would
“face cxtreme practical  difficuliies  in
calculating the potential tax advantage.

~ Nolwithstanding the above, there can be 1o
guaranfee  that the Revenue would be
amsuccessful in seeldng to apply the section
particulerly as the section has yet to come
before the Idsh courts. In his opinion
however the Section 86 sk is not sufficient
to prevent the proposals being adopted. He
also believes that there is a “grave risk that
Section 86 is unconstimtional”.




4, Timing - 1.e. could any movements in Coopers & Lybrand are now recommending
ExampleCo’s share price between the date  that the transfer take place on a Friday and
of transfer of BxampleCo to Subco and the  the liquidation of Newco teke place om a
ulfimate Equidation of Newco (Subco’s Monday so there is no fime delay. -
holding company) give nise io Irish CGT. '

5. Trading - i.e. covld Subeo be considered fo It is difficult to be categorical on this issue.

be & share trader for Corporation Tax Based on Coopers & Lybrand’s kmowledge of
purposes. The length of time Subco owns the facts in the present case if is their view
ExampleCo could be relevant in this that it would be ecxiremely difficult to
regard, establish that the shares in ExampleCo are

being aequired by Subco as frading stock.
They have also suggested the following:

- the loan agreement from DCC Properties
to Subco be a long term loan (10-15 years)
and subordinated.

- we need to review recent bosrd minutes for
DCC pic and other relsvant documentation
to ensure that these contain nothing which
would indicate that the shares are being
transferred to Subco as trading stock.

6. Residence - Le. impact of, the possible Subeo will be tax resident outside Ireland if it
need for shareholder approval in relation is managed and confrolled in Holland. This i3
to any possible fature disposal of a question of fact and it is clearly an issuc on
RxampicCo shares, on Subco’s residence which carc needs to be teken. Coopers &

in Holland. Lybrand do not believe that the requirsment
: for sharcholder consent should significently
. impact on the fax residence of Subeo.

7. Burnums v Hedges and Butler precedent :  Coppers & Lybrand’s view is that Imosh
i.c. whether any subsequent UK legislation . Jegislation is much wider than UK equivalent,
nas impacted on the scope of Section 135
of the Trish equivalent legislation which =
permifs the liguidation route for Newco.

=

I would welcome an opporfunity to discuss the overall scheme with you. The comments apply
v tp any scheme that might be considered in relation to Russia/America,

%
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1 Siokes Place, St Srephen’s Gretn, Drubsfin 2, fretand
Tet; 253 1 708 1000, Faxt 3E3 1 7TDB 1§ 22

TELEFAX - i mot well received immediatety telephene Linda Casry at 81 70B 1000 =xt 2223
Trlefay Ho. 7831017
Date T p June 1995 © Page 1of 1%
T Fergal O'Dwyer Fromm pat (3'Brien
Compsity ooC
Ref 11380/13
Subpect
Fergel,

| refer o our meeting ot Friday and [ aitach & copy of my draft letter.
tlease call to discuss any comments which yon may bave.

. Regards.

¥

Pat O Brien

Tha biforiaatien conimned tn ths fax Is crmsidentizl ard for the sule UsE ot ihe afdresses,
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Mr Fergal O Irwyer
Chief Financial Officer
DCC Ple

pCC Housc

Brewery Road
Stiflorgan

Biackrock

Co Dubiin

Dear Fergal

You have asked me to comment on the capital gains [ax planning strucure which has been
proposed with 2 view tu monintising eny future Ieish @x liabilities on a possible dispusal uf

your shares in France,

My understanding of Ihe proposed structure, and my comments below, are hased on & Brief
which was presented (o Tommy MoCann SCon 16 March 1995 tthe lext which | have is
marked "drafi™ ut [ assume it is the final paper submitted o Mr McCann} and on his Opinien
dated 27 March 1995, | understand that you have taken fax advice (which { have not secn)

from Coopers & Lybrand.

The following summarises the comments on the structure which | made at our meeting last
Friday.

i, Profile

Eveq il rereis not an early sale of the shares 'a France. | believe the tax struclure should be
assessed against the iklihood thal il may have & reasonably high profile with Irish Revenuc.
s | mentomned, the fransfer by Drake of the shares in France to Subco will be 2 disposal and

- acquisition for ¥ purposes in the hands of Drake and Suben, respectively, The establishment
of Neweo will be an acquisition for tax purposes by Drake while the (admittedly small}
distripution on Hyuidation of Newoo will be a disposal for Drake (probably in e same
arcounling perted as the acquisition). Any ron-cash $iquidation distributions made by Neweo
(the prime example here is, of course, the distribulion to Drake BV o the shares In Subco) will
be a dispasal for fax pirposes by Neweo. Finally. the change of residence of Subco will mark
the end aml beginning of tax accounting periods for that company (seclion ¥, Corporatiun Tax
Acl 1976) if the change of residence (akes place on a date other than.the pormal Bocounting
date of the company. In any evenl, the change of restcdence of Subco is something to which
one wollld wanl to draw the attention of {rish Revenue. /

't make these painls not o supeest any wenkness i the tax strucfure proposed. Rather, Tam

painting out that. given the Qurr;ber of steps tn the structure which have some Irish tax
significance, if must be possible thal Irish Revenue will take some interest in it even if the

chares i Franee are nol seld {or some time, /
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2.  General Approach

As | mentioned when we spoke. the approach which | fook in -r_ev'sr:wing the papers was [0 ook
=t what | think are 1he relevant techmical g i=cues hefore considering the passible impact af
section 86, | will reverse the seguence Nere and comment first briefly on seclion 86.

3. Neclion 86 Tipanc £ 1 ./

Ag you BT AWRIE. Section B6 was smroduced foliowing the fatlure of irish Revenue 10 persuade
the Supreme o 0 ke a "subStANCT GYET form™ approach in applying fax law to commercial
transactions. The Faois in the McCrath case were very similar to fhase i earlier UK caSES
where Inland Revelue had been successful, Once the Supreme Courl declined to follow the
UK precc:}cm. the Irish authoriiies feit that they had Hitle vhoice bul to itroduce 8 general

=nti-avoidance section,

Developments OVer the past few years in the VK and ireland wonld suggest that the tAXPRYET &
win in McOrath was something of a Pyrrhic viclory. UK case law over the past decade has
seen a Narrowing of the potential seope of the earlier decisions it the UK McGrath-type CASES.
The ressit is (hat {axpayers and their advisers have some practical guidance a5 10 the stope af

the substance over form doctripe.

{0 Ireland, we bave 8 Y&y widely-drafted peneral anti-avotdance section. We have no case law

suidance on 8 possible scope OF lhmitations for the very simple reason that the Lrish authorities
have not faken aiy €85% under the seclion.

| would expect Revenue fo be very cautious in their se of section 86, 1t ts probably stating the
ohvious 0 say lhat they will only fake & case which they are very confident of winning.
Huwever, experience on the UK side would suggest that sven a judgement in favonr of
Revenne migit result in some rarrerwing of the perceived potential scope of the section, That
ceemms tn me i be a sk which Revenue would sensibly run only if he potential upskle in
terms of tax yield 15 sufficiently attrective. Thus it would be strange {0 €8 Revenue rufiing a
case under seclion RO where the X involved is. &Y. £100, 000 but they might feel they had

Nitthe to Jose where the tax invoived 15, sy, £50m. Tt would be little more than speculation o
hazard a guess as 1o where £7m lies on this contipuum!

1 would like 1o make (w0 comments on section BO i1 its possible application 1o your proposed
struciure. : :

When we [irst mel. 1 wondered whether Counsel was assyming an early waie of (he shares in
Erance i the light of his comment (8l PREC 17 of \he Opinion} "as the amounis are so large and
a5 (here does nol appeart 1o be any SeTioUs downside risk invotved with the rrensaction, if a
section 86 ailack should be suceessful™. THE Brief made 1l quile clear {at paragraph 1.1} thrat
Prrake has no delinife imiontion to dispose of its imvestment in France. Nevertheless, in the
light of the extract from the Opinion which I have just guoted 1 think it would be prudent 10

ack Counsel whal he had in mind in drafling that,

One of the prrints which we discussed when \we mel was whether section 86 could in a&ny event
be appiied by Revenue prier to the sale ol the shares in Trance., My own view s that the
seclion could be o applied and [ have two reasons [0T saying this,
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£ section BG is Ju be applied, fhe Revenue Commissioners must form e opinton (hat a
transaction is a tax avoidance transaction. This invelves the Revenue Commissioners [orning
the opinion thal & [ransaclion gives rise to. of wottld but for section 86 give rise o, & fax
advantage, The ferm "(az advantage” is defined in seclion 86 (1} to mesn "3 reduction,
avoidance or deferral of any charge or assessmenl lo taX, including any potential ur prospective
charge ur assesament”, This wording scems o me 1o e sulTiciently broasd as (v calch a
(ramisaction even where lhere is no current tax saving.

Assume for the moment thal 7 am incorreet in what 1 have jost suggested so that il s necessary
to point to a current (ax saving achieved by the Lransaction if seclion 86 is 1o apply. i seems o
e Lhal we could still be within e ambit of section 86 even if the uliimate sale of lhe shares in
France has nol takest place. The reason for his s thal & straight sale of the shares in Irance by
Drake io Drake BY would give rise to a lax Hability in Dirake on the basis of an assumed
open-market price for the [rmsaction. Thus it coufd be argued thar the various steps which
resall in the shares i France being uwned by = Dutch-resident wholly-owned subsidiary of
Prake BY are suscoplible to attack under seclion 86 even if the ultimale salc of the shares in

France has not iaken place.

In any event, my main purpose in raising these pofnts s to suggest to you thal Mr hcCann be
asked to clarily ihe exlract quoted above from his Opinfon. ‘To the exlent that the transaction
coceeds on (e basis of his view thal secton 86 should not zpply, 1 think you might usefully
ask whether he would be equally confidenl in this conclusion if, as the Briel clearly envisages.
the shares {n France niight nof be sold for some Hme, if at all. Clearty the worst possible
answer is that you snd up paying tax where you have pol rexlised a third-parly sale of the
shares in France. A second concern, and one which | think should also be put lo Counsel. i3
the timing of any possible tax charge (i the event of the successful application of section 86 by
Revenue, The concern here s that a reduction in the value of the shares in ['rance prior (o
(helr szlc oulside the group might give a higher tax liability than would have been sulfered if

no planning had been done.

My BAcCann's main thesis in relation lo section 86 is that Revenue would have difficulty in
applying 1l on constiutional grounds. | am very aware of the strengih uf feeling of Counsel on
this point but 1 fear i1 is not somelhing on which 1 can usefully comment since 1 have no

expertiise in consiiulional law.

4, Timing )

Since fhe shares in France are guoied securities, 1 fivink we need (o be careful Uat movements
i the share price in the course of the impleipentation of the proposed struciure do not give Tist
lo tax costs. As the Brief notes (al parapraph 2.4. 1), the distribution to Drake BV of Newco's
shares in Subeo would be reparded as a disposal for Irish tax purpuses, The Briel suggesls thal
no canital pains lax will arise since the shares . Subve would have novalue,

The question which | have here is whelher the time which will elapse between the transfer of

the shares in Prance (o Subco and the distribution in spevie of the shares in Subco (o Drake BY

in the course of Lhe liguidalion of Neweo might leave some value in the shares in Subco arising |
from an ineresse in the underlying value of iz shares in France. You mentioned that some
[orm of aption arrengentent might be pot i place o vap this bul 1 canmot comment om theme
arrangements because | do not have any in [ormation on them. However, § did say that the
efTectiveness of any such arrangemenis should be assessed in the lighl of provisions in section
33 Capital Gains Tax Act 1975 dealing with lransactions belween vonnecled persons.
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The impact of any increase in the value of the shares in France shonld also be assessed af the
level of Drake BV, In this cass the yuestion, which I understand yolt are having addressed, is
whesher an increase in the value uf The shares in France (which would resull in an increase in
the value of (e shares in Subco and of Drake BY's shares in Newco) would cause any tax
fesue i the Metherlands or would be coversd Dy the paricipation cxemption.

5. Trading

The el ty Counsel makes it clear that the shares in France are not traling stock for Drake.
For the reasons which 1 outlined 21 our meeling, and which 1 summarise below, T ihink iUis
equally important 1o be watisfied thal the shares will not be seen as trading stock of Subet. -

Briefly, section [1] Corporation Tax Acl 1876, when comhined with paragraph 15 of Schedule
It the Capital Gains Tax Act 1975, provides that where a group compaiy (Subco) acguires an
assel {ihe shares in France) as trading siock from another group meniber {(Drake} for which the
assel was pol Irading slock, ihe acguirting company is lreated as having acquired the asse{ as a
capital asset and (hen as having disposed of and re-acquired the asset at iTs market value, The
net resnlt of this is that the ransferce compan is taxed on the chargeable gain but gets an

uptif to market value in the carrying cost of the asset as rrading stock. The tax charge on the
capital gain can be avoided if the (rsferee (Subco on our facts) elecls that ils carrying cost afl
[he asset o8 trading siock be reduced by the amount of the chargealle gain. The mteided efTect
of this is that the gain should be picked up as an income gain when the property is ultimately

sold,

Nolwithstanding my earlier pompients o the prafile which (his overall transaction may have
with Reventee in any event, I think one would be refoctant to give the struciure the additional
prominence which an eleclion made under paragraph 15 would involve. In addition it should
e noted that an election under paragraph 15, with a view lo avoiding the tax charge ot the
unrealised capital gain, may be made only where the taxpayer "is chargeable (o income tax [or
pomporation 14z in respect of (he pralits of the trade under Case | of Schedule D" It could
cerainly be argued fhat this condition is oiet in ciroumstances where Subca is in the first
{astance restdent in Ireland but it is net. [ hink, an argument which | would like 1o be rupning
it the evenl of 2 fairly guick change in (he residence of Suben.

In summary, [ believe everything possible showld be done, consistent with the overall tax
planning for your grosptompanies, to ensure thai Subeo cannot be regarded as s lrading
company. In doing this, Tthink some altention sheuld be pald to UK tax cases which have
been decided on the cotresponding UK legislation {while Ihese cases deall wilh attempts {0
convert capilal josses into income lasses mther than wilh chargeable gains, the findings as (o
what did and did not constitute a trade are interesting). think it would alse be impotiant 1o be
able to resch a fairfy firm conclusion en this point, even against the psassibh: hackground of a
[uirly garly disposal of the shares in Prance. One of the key faclors in a defermination of
(rading slatus is the intention of the @xpayer with regard tu the assel when it was acquired.
However, we should bear in mind that Revenue are ivariably lovking.at mallers such as this

with [he benefit of hindsight.

6, Residepce

J mgree with the analysis in the Brief (al section 6.2.1) thal the pumsiried change in residence of
Subep is one of the most likely areas of attack from Revenue. As I mentioned earlier, the
change of residence is something (o which you will want to draw the atlention of Revenue. It
is. accordingly, critical that all possible sleps be faken (o support the desired tax posilion.
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As you are aware, fhere is no staiutory definition of residence for Irish corporation Iax
ywurposes. Old UK case law, which is binding here in this matter, poinis fu corporale residence
sing located at the place where the central mansgement and control of the company is
exercised. The ocalion of a company's central management and.comirol is a question of fzef o
be determined in the ight of the available evidence.

{nder the proposed structure, it s as importaat (hat Snbeo bre resident in freland at the outset
(in order (o facililate a fax-free transfer to it of the shares in France under section 130) as it s
that Subco should be resident vutside Ireland at the ime of the uliimate disposal of ihe shares
in France (with a view to avoiding g charge Irsh tax on the disposal), Thus il would be

necessary al some stage to be able o poinltoa change in residence of Subco and lo be able [o

point o [acts which suppurt this.

If Subco's onty purpose s to hold the shares i France, it accurs fo me [hat the only limes al
which cvidence might be available as to the localion of sipnificant stralegic decision-making on
behalf of the company is o the acquisition of the shares from Drake and on the vliimale sale
of the shares in Iragce (o a (hird pary. Al all other times it seems likely that the Buard ol
Subco will have lille to do bul 1o observe the nonual statutory formalities. For {hs roason,
and wilh & view (o giving the board some ocassion lo meel and make decisions at the time of its
purparted change in residence (which by definition will have to precede a decision on [he sale

+

ol thie shares in France), 1 suggest Ut you consider having some olher activity or imvesiment
in Subco. :

I this is not done. 1 would certafnly have some concern about the point wehich you raised on
Friday about the parest egympany consenl which will be required for any sale of the shares in
Erance. Presumably the consent s a sharcholder consent but it is my understanding thal such a
comsent would normaily invulve a recommendation from the directors of the paremt company.
The immediaie concern which you raised is (hat the exercise in Ireland of the Nuictions which
lead 1o the shareholder consent might have some implications for the residence position ol

Subco,

I think this concern is well founded.

The foliowing extract fram Taxation of Companles and Company Recoastructions (Bramwell,
411y Edition, paragraph 12.03) is in point R

"The central management sad conirol, or as it is sometimes expressed “the superior and
directing suthority® of a company is not the-same as the day-lo-day supervision ¢f the
company s business although fhe lwo may often be vesied in the saure persen or body of
persons. 1t is the authority which decides upon matlers of general pelicy relating to the
company’s business., For example, will decide whether (he company, will conlinue o carry
on an ciisting husiness or diversify info other agtivities, whether the ctmpany should carry on
besimess 4l all, fiow the business of the company should be finenced. In other words, a by |
will esercise the central management and control ol a company if i1 takes decisions on
"strategic® or fundamestal questions of palicy relating to the direction of the business. Thus in |
one case where (he directors of a company. carrying on business in America, held reghlar 1
meelings of a committee of (he Board of Direc(ors in America, but reserved maliers of major |
imporianee {or board meelings in the United Kingdom. it was held that the company wes |
resicent in the Unired Kingdom. The Lord Chancellor said: -

R i(is clear that the directorate in Manchester was a direcforate of paramount authority
as is shown nut only by (le fact thal the reserved subjects are kept for Ihem in
extraosdinary session, bul by this that....they were constantly supervising and puidiag the
policy of the comymny. even as regardls matlers which belonged lo manufacluie and

frading.””
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| altach for your informalion a copy of a Statement of Practice issued by the UK Infand
Revenue in July 1983 on Company Residence, 1 wonld refer you in particylar o the maferial
in paragraphs A-07 and A-UB. From ihis it will, ] think. be clear that the faci thal 2 decision lo
sell 1he shares in France will be subject to epproval in fredabd will canse some concern on
residerics. This concern will not be elivnnared by having other matiers which engape the
atiention of the directors of Suben bt 1 duo think it will be helphi if e shares in France do nol
constitute the only business asset of Subco so (hat one can point fo activities of lhe directors of
Sybco in other areas as a counterbalance Iv the significance which might be atfached 1o the

Irish approval of the sale of the shares in France.

7. Bushmills Precedent

The Brief (at section 5) refers (o the Iwo arguments made by the Intand Revenue in ibe
Bushmills case {Burman v Hedges & Butler) and Counsel o his Opinion gives it as his view
that (hese arguroents, i advanced in an Irish court. would not be successtul.

|
Since (hat case is sixleen years old, [ fink it woitkd be useful afso if the opinions which you :
Lave laken un this propossl were fo refer to a line of thinking advances far more recenlly by |
Intand Revenue on the scope of the “liguidation exclusion™ from Lhe charge (o tax under section |
[35 Corparation Tax Act 1976, Inland Revenue expressed the view, al a lime when (he

logislation was identical to ours, that the provisa which prevents a charge lo capital gains tax in

{he case of a liguidation applies only in a case in which an assel is (ransferred [rom a single

subsidiary 1o its parent and (he subsidiary Is subsequently liyuidated so that the group

constituted by these hvo companies ceases (o exist.

The UK introduced lepistation in {992 (hut effective November [991) which is intented (o

vonfim this narrower inferprefation of (e provisv. The Inlend Revenue’s conlention that the

legistalion prior to its amendment should also be imerpreted in this namow way found liltle |
favour with UK tax commentators. However, since the 1991/92 amendment was somewhal
controversial and might be looked at by an Irish Inspector of Tases seeking o levy fax on your |
proposed structure, | think it would be as well that the matter is included in the opiniens which ;
you have, I shoud say that it is my view that the narrower interpretation is simply incorrect
and that. subject (o meeting the varivus requirements of the legislation, 4 fax charge would no

arise under section 135 by virtue of the liguidation of Newco. '

8., Shareholdines in Meweo

There may be some Dulch tax advanlage from having a 75 %-25% rather than a 76%-24 %
- shareholding arrangement in Neweo. This will not present any Irish difficuliies since the 4
reguirement for an [nish greup structure is that Drake should hold af least 73% of (he ordipary

share capital of Newro.

=

9. TPunding ol Subco

I understand [hat the currert infention in relation to the funding of Subco {5 ihat Drake will

make an nteresi-{ree loan (o it. In the event that you have some taxabie income in the /
Netherfands and thal Subco. following the transfer of its residence to the Netherlands, is par( of

{he Drake BV lax consolidation growp {fiscal unity) it mighl be interesting fo consider whether

there is wiy case (or g claim for a deduction for deemed inlerest expsnse on lhe inlercompany

loan applying arms-length principies.

10, Interest Relig

I undersiand that the various steps in the proposed siruchire have been assessed fo ensure that
they do nol cavse any difficulty Tor any of your existing interest reltef claims under section A3
Fianer Act [974/Section [0 Corpomlion Tax Act 1976,
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1. o Dul

i understand that William Fry are looking at the Stamp Tty implicaiions of the propesal and [

make no comments on this.
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Cansent to transeciions within section $22(E1d) .

A4 B, The Treasury consent penerally © transactions of the t}.BEE. Gescribed tn sec-
rion £82(1)(d) which consist of: -

(=) the transfer by the resident Company of chatee or debentures of the pom

resident company [0 Enother smember of the resident group)

(b} subject 10 the condirions preseribed by paragraph %, The transfer by the
resident company o by 2 rompany which is pot resident n the United
Kingdom {in parz. 9 referred 1o 1o cither cass 28 “the rransferos company”)
of shares or deDemures of the noa-resident company 10 2 peErson ROt OO~
nected with the residert Compay:

(¢} the transfer by a company which is not resident in the United Kingdom of
shares or debentores of the non-resdent company © 2 company which s 2
member of a territorial group of which the first-mentioned company is also

a member, _
g. The conditions preseribed by this paragraph are:

(z) that the transfer:
(1} is for full consideration paid 1o the frenslernr COMPaRTIY, and
(i) spottod pominee of trusies for & persan who is comnecied with the
resident cOMIpaRYy: '
(&) thatno ArTENEEMENTS exist o5 & COMSCOUEntE of which:
(i) the resident company, O
(i) apominee 0T [rustee for the resient company, Dr
(ili) a person connected with the resident somnpany, OF
{iv) a nominet OT trusiee {or a person comnerted with the resident com-
pany, \
tg or may become partied to the sharss OF debentures transforred or t0 &Ry
of them of ta any interest in them of in any of them. )

Revocation of previpus consers

A5 10, All consents previously given gencrally by the Treasury i transactions of the
Clasees described in saction 482(1)(c) and {d) are bereby revoked.

COMPANY RESIDENCE

77 July 1983

1. In last year's consultative paper wTexation of [orernational Busincss” it
was said that, whils the Government 4o 007 RIopose &L This stage o progzed with
a SiETuInTY definition of compalTy residense, & Sizlement of Praciice wonld be
pecued to clarify the gpplication of the existing test based On c25¢ fnw.
5 The attached Statement of Practice [SP&/R3} seeks to draw oot the impll-
 cztions of the decisions of the Courts, The Inlznd Revenue oo not imtend to
embark on & general meview of the cesidenes states of existing Eompames) pul
whers {1tz necessary o cxaming [he residence StatLs of a compeny, they witl

ceek 10 do so in accordance with e Sratement.

312
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The case lxw fest

2. The test of company residence
Beers Consobidaied Mines v. Howe 5

- 4 company resides.
fedon .. 1 regerd

the cemrral management and control

3, The mepntral MADE ement and control” LES
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United Kingdom Gase law 2 company is regarded as resident for
e contral manzgement and control ls to be found.
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control™. The case 1aw coneept of centrel management apd comtrel i, in boad

terms, directed 2t the highest

+o be distinguishe
be found, though
control does not

ment: it THay, in appropn

oversight.
5, Successive

agement 2nd eonir

Unsir Constrich
cmust be treated
which 1ogether &

on sat

4 from the plece ¥

Jevel of control of the businzss of 2 company. Itls

here the main operatons of 2 bustness are 10

those two places may often coincide, Moreover, the sxercise of
necassarily demand any intmum standzrd of active imvolve-

as one of

another. Nevertheless the deciced

seres of decisions

board of direstors mect. There It
o5 that in which the business pperetions ke place, and central

the same couniLy
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ate clrcumsiances, be evercised racitly through passive

demided casss have emphas‘tsad that thz pia:é of cemral men-

s wholly a guestion of facl. For examph, Lord Redellffe in
d that “the guestion where control and managsment abids
fact or ‘actuatity’ * (p. 741). Tt fellows that faclors
re decisive in onesnstanse may individually cerry fittle weight in

cases do give soTRE poOINLErs. In partculsr a

has astached imporiance 10 the place where the company's

very many cases i which the board meets in
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jearly lomated in that ane place. Tn other cases cen-
be exercwsed by direciors in one COURLIY
mey, perbeps under the immisdiste man-

managemenl and comtrul is €
11zl management &nd contrel ey
though the aciual business operations
agement of Jocal direrlors, take place clsewhere. _

6. But the Jocation of bosrd megtings, althpugh important in the nprmal taee.,
tc mot peceysarily conclusive. Lord Redeliffz in Unit Consbueion pointed out
(p. 738) that the site of Lhe mectngs of the direciors’ poard had #aof been chosen
25 Uthe tesi” of company residence. In some cascs, for erample, cearral manage-
ment and pontrol is exergised by a single individual This may happen when 2
chairman or managing direcior exercises powers formally conferred by Lhe com-
pany's Arricles and thc other board members ot lirtle more than cyphert, ar Dy

f a dominanl sharehoiding of ¢or some olher roasen, In those cilses the

rEEson O
he controlling individual exereises hig

residence of the company is where T

POWELS.
7. In general she placc of directors' meetings is significant only in so far &s

‘hose mestings constitnie the medipm through which central managemenl and
control s cxerdised. lE. for example, the direoiors of a company were engaged
ropether actively in the U.K. in the complete munning 0f a business which wirs
wholly in the U.K., the company would not be regarded as resident pawide the
UK. snercly because the directors held formal board meetings outside the ULX.
While it it possible o {dentify extreme sitnations in which central mapagement
and control plainty i, or-ls not, sxercised by directors in formal mestings, the
conclusina in any case Is wholly pne of fact depending on the relative weight 1D
be given 1o various ACIOT. Any anenmpt 10 lay down rigid guidelines would only
e misteading,

8 Generally, howsver, whers doubts arss about a partitular coMpany’s resi-
dence stalug, the Inland Revenuc sdopt the following approach:

(i} They first ry 10 ascertain whether the direciors of the tompaay in fact cxer
cise central manzgement and control,

(i) If eo, they ssek to desermine where the direciors exereise this central man-
agoment 2nd control (which i= not necessarily where they meel).

{i#} In cases where the girectors apparcatly do ng! exercise contral manage-
t and control of the company. ihe Revenue Lhen Jook to extablish

moR
where and by whom it is exercised.

Parest/subsidlary reletionship

%, Tt is pardcalasly diffeult to apply the “cenlral managémem and control”
rest 1 the situation where & subsiiliary company and {ts parent operate in differ-
ent territeries. In this situation, the parent will normally infipence. 10 8 greater
or lesser extent, the actlons of thesubsidiary. Where that influence is exerled by
the parent exescising the powers which a sole oT majority sharcholder has in
generel meetings of the subsidiary, for exzmpte to appoint and dismiss members
of the board of the subsidiary and 1o initiale or approve 2lierations 0 ts finan-
cal struciure, the Rovenue would not seek 1o argue that eentral management
and control of the subsidiary is Jocated where the parent company it resident,
However, in casss where the parcnl WS2ips the funcrions of the board of the sub-
sidiary (such as Uni Construcion itsell) or where that board morely nebber
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stamps the Paren! company’s derisions without giving them ony independemt
consideration of its own, the Revenue draw the conclusion that the subsidiary
has the same resigence [om 1ax puUTposes 25 fts purent.

10. The Revenue recognise that there may bz many cases where u coompany ie
s member of & group having irs ultimate holding company in another country
which wili not fall readily into either of the categoriss referrpd to above. In ton-
sidering whether the board of snch a subsidiary company gXEITISEs centril maf-
agemem and rontrol of the subsidiary's business, Lhey have regard to the depree
ol zuinnomy which those directors have in conducting the compary's business.
Matters (zmong pthers) that may be taken into account are the ectenl io which
the dirscters of the subsidiary take decisions on their pwn anthoity 25 o frrvost-
ment. production, marketing and procurement without reference to the parentb.

Dpuble (2xsllon EpTecifents

11, In general our double taxation apreements do not effect the UK. resi-
dence of & compuny a5 cstablished for U K. [2x purposes, But where the pamner
country edopts z different definition of residence, it may happen that a UK.
resident company is treated, under the partaer counsey's domestic law, as also
resident there, Tn these cases. the agreement normally specifes whal the t2x con-
sequences of this 'double™ residence shal] be.

12, Under Lhe double taxation zgrecment with the United States, for
example, the UK. residence of a company for U.K. tax pucposes is unaffecied.
Bui where Lthat company is also a U.S. corporation. it is exchded from some of
the relicfs conforred by the agrecment. On the other hand, under 2 double 1ax-
atjon agreemenl which [ollows the 1977 OECD Model Taxation Convention, a
company classed as resident by both the U.X. and the partncer country s, for the
purposes of the agreement, treated as resident where its “place of effective man-

apement” Is sivuated,
13, The Commeniary in paragraph 3 of Amcle 4 of the OECD Model records

the U.K. view that, in agreements (such as those with some Commonwralh’

countries) which treat a company as resident in a state in which "its business is
mansged and controlied”, this expression means “the =ffective management of
the enterprise™’. More detailed consideralon of the question in the light of the
approach of Continental fegal systems and of Community law to the questian of
company residence has Jed the Revenue 1o revise this view, It is now considered
that effective management may, in some cases, be found av a place different
from the place of central management apd control, This could heppen, for
example, where & company is rup by esecotives bassd ahroad, but the final
directing power rests with non-executive direriors who meet in the U.K. Insuch
circumstances the company's place of effective management-might well be
abroad but, depending on the precise powers of the pon-executive direciors, it
might be centrally managed and contrelled {and therefore residerit) in the UK,

&=

Conclishon

14, In outlining factors relevant 1o-the application of the.case law 1e5i, this
stalement zesumes thatl they exisi for gennine commercial reasons. Where, fow-
ever, 25 may happen, it appesrs that 2 major objective vnderlving the existence
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af certain [BEIDES ig the ohiziming of rzx benefits from resldonce of BOL-
esidenee, the Revenis examines \he f20i particutarty Flosely in orger 1o sob
whether there. has boea 2 zftempt 10 CICAEE the appearanct of central maARREL-
yent and control in a purnicuiar place wihou! the reality-
15, The &5l exapined in This staiemenl ic ot atways sasy 10 apply in present
day CIrTRMSTBIETS: The last relovant CESS WES decided over 20 years 2£0. and
there have been MAEY developmenis omMUniCations Snce then, which 0
particular may equble o compady 1@ Be controlied from 2 place far distam rom
: whers the Gay-to-oay manzgement 5 carricd on. As BE sresement makes clear,
while the geperal principlc has peen laid down by the Courts, its application
st depend on the precise faris.
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To: Ele c.c. Jim and Fergal
From: Michasl
Trate: 20 Tuns, 1995

Re: Complianee: Example Co Transaction

At the request of Jim Flavin, T have uiven consideration as Compliance Officer to the poterial
impact of insider dealing legislation on the 8bove, given Jim's position as a director of Fyles
ple.

The proposed transaction will fakes place f:]lﬁIEiY wAthin the DCC Group between wholly
swned subsidiades of DCC ple. As such there is po net purchasé B sale of the shares by the
Group. Amny potential for gain or loss falls entirely within the Group and will not Impact on

any third party.

I have discussed with Fim Flavin his current knowledge of corporate development and other
relevent metters within Pyffes ple. Tam satisfied on the basis of my discussion with Jim that he
is not aware of any matier that would cause a materisl movement in the share price of Fyifes
plc and on that basis I conciude that he is not in possession of price sensitive information i
relation to that company. 1 would note that it is proposed that the Example Co Transaction
does not take place within a close perjod for Fyffes ple, -

Together with Jim Flavin and Fergal O'Dwyer L have discussed with Alvin Prce of William Fry
the possible relevance of the incider dealing legislation to the above trapsaction, the details of
which he is fully conversant. Alvin confirmed that the decision to enter inio & fransaction
would need to be based on price scosiive information in order to fall foul of the insider
dealing legisiation, which in practical terms anyway was probably mot intended to apply 1o
sransactions between wholly owned cubsidiaies of the same company. Alvin has already
separately confitmed to Ferpal that there is no requirement 1o notify Fyffes ple of the above
iransaction which will involve 2 change of bencBcial ownership only and not 2 change of
registered shareholding., '

From the above I conclude that the proposed iransaction does Tot fall within the insider
dealing provisions of the Companies Acis.

Aovatacd

Michael i
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%( %ﬁ‘!&l Stokes Kennedy Crowley

1 Stokes Place, 5t Stephen's Bresn, Dbl 2, freband
Tl 253 § 708 1000, Fox 362 5 TOE 1122

TELEFAX -  not wall regetved immedistely tebephone Linda 21 01 708 1000 axt 2223

Trisfas No. 2831017
Dats 20 Jupe 1995 o Pageiot 3
Ta Fergal O'Dwyer From  Pat O'Bren
Cormpany DHOC ’

- - Fel 11380/32
Subjegt )
Fergal,

| refer to our telephone conversation last evening, ’
With reference to section 7 of my draft leter of 12 Juse, [ agreed (o prepare something
which you might put to Counsel for his view 23 to how an Teish court might respond fo
the suggeston that the "Hquidation exclusion” from the charge o fax under section 135
should be ammawly interpreted, :

As ! said 1 would, 1 have prepered the atiached nofe on & "devil's advocate™ basis. That
ts, | have tred to put the arguments from the perspective of an Inspector of Taxes
wishing to atiack the scheme. .

He 5
Pat O Brien

The informaten contained n this $ex ls conflsardiet ane for the sole use of the sbdrezses.

Acrhwitsed Gy the incrire of [hereret Aryrreossers b obond 9= pamd o5 drtmcratat ey Forrbepaarm fu b § i e Sost
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‘Section 133 Corporation Tax Act 1976 - “Liguitation

i, Section 135 (1) Corporation Tax Act 1¥76 provides thal references f0 & company ceasing
to be & member of a group of compasies do nof apply to cases where 2 company ceases (o
he & member of a group by being wound up oF dissoived or in consequence of another
member of a group being wound up or dissolved.

!\-J

The corresponding UK legistation was considered in Burman v Hedges & Bufler,

This case concerned the sale of the Buskmifls Distillery to the Seagram Group. The
transaction was effected by setfing up a new company (Rewco 1y in which Hedges &
Butler held certain shares entitled only o paron & nding up but with mo fixed dividend
vights and it which Seagram held shares entitled to sil gerplus assels in 2 winding up. By
remson of the rumber of shares and the rights attsching, Newco 1 was in & group with
Hedges & Butler, Newco | owned zll the shares in Newco 2. Hedges & Buotler
rransferred Bushmills to Neweo 2 at full merket value, the consideration left outstanding.
Neweo | was put into Hquidation, the Hedges & Fatter shareholding being paid off in

cash and (he shares in Newco Z being distributed fo Seagram.

3. The Inland Revenue attacked the arrangements on & Himited number of grounds,
Accordingly, the decision in that casze does not amount o an 2pproval of the scheme.
Rather, it merely indicates that certain nzs of attack by the Intend Revenue, which are
onty some from among many, may not be effective.

4, In particular the case gt not address the critical issue, This is whether or not it was in
conseqlience of angther company being wound up or dissolved that Neweo 2 left the
Hedges & Butler group. If it was in consequence of arother company being wound up or
dissolved, there wonkd be no deemed disposal of the Bushmills shares on the ocassion of
Mewco leaving the group, If, on the other hand, MNeweo 2 left the Hedgey & Butler group
frr oo other reason, then it would be deemed to dispose of e Bushrmiliz shares at open
market value and the scheme would be ineffective, o

5. The expression "wound up” and the expression “dissolved” are used in Section 133 (1)
C"TA 1076 hut are not defined. Both provisions appear in the Companies Act int relation
to the fquidation of companies. Thers the expression “wound up” refers to the conclusion
of the process of "winding up the affairs of the company® . an expression used in the
Companies Act 1263, The expression “dissotved” in relation foa company meens the
action of the Registrar of Companies in resnoving a company from the Register of
Companies. A dissolution occurs subsequent on the completion of the winding up of a
comnpany, Between the fwo cvenls a general mesting of the company is held al which 2
report on the winding up is given and a refrm of thet meeting is made to the Registrar,

- following which the dissolulion oecurs.

6. The tense in which "being wound up or dissolved® iz used is somewhat ambiguous in
Section 135. Having regard (o the fact that the dissolution ix a single act and not &n
ongoing process and having regard to the fact that "evound up” refers to the completion of
the process of "winding up”, it is argusble that the phrass means "{n consequence of
another company of the group having being wound up of having been dissolved”, It does
not mean "in consequence of romething which oocurs during the process of the winding
up of the affafrs of apother member of the group, or as part of the process leading to the
eventual dissolution of another mwember of the group”.

7 The distinction between the two interpretations i fundamental, If we taks the view that
the phrase has the first supgested meaning, then R hay guite a restricted meaning. 1t can
vefer only loa camﬁrcmy leaving 4 grotup in conseguence of the fact that its affairs had been
fully woled up ot that it had been dissolved. The only event which occurs a3 a necessary
congeguence of either act is that the shares in the company cease (o exist, Thet would
appear to be the time at which the company in Uguidation ceased to be & member of the
ETOUp.

20-JUN-85 TUE 14i23 35317081122 P, D2
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Section 129 (4) stafes that for the purposes of the defimition of a group, the passing of =
resolution of any other act of fhe winding up of & company is nol o be regarded 25 the
ocassion of the company ceasing (o be & membet of the group of companies. Sincc 2
group {8 defined by reference lo the ownership of certals shares, it follows that it Is the
point at which those shares are no longer owned thet the group ceases o exist,

If it is correct to argue that Newco | remeined a member of the Hedges & Butler group
unihl the zctual dissolution of Newco 1, then i is not in consequence of the company’s
digsolution thai Meweo 2 left the Hedges & Butler group, K had already keft at some time
before the dissolution.

The question, therefore, boils down o whether or not, where Newcn 2's share @re
transferred to Seagram and cash is transferied fo Hedges & Butler, being the final
distoibution of &l of the assets of Newco | and being the last step required to complete the
"winding up of the affairs of Newco 1, Meweo 2 could be set 1o leave the group as the
comsequence of Newco | being S up-

Stricily it should be held that Newco 1 is-wound up in consequence of Neweo 2 being
fransferred to Seagrams and the cash being trasnsferred to 'ﬁgcs & Butler rather than vice
versa. Furthermore these transfers nesd © be somplete before it can be sadd that Newen
has been "wound up®. [t is argueble, therefore, that Newco 2 leaves the Hedges & Butler
group in consequence of the shares in it bedng transferred from Newco 1 o Seagrams and
not tn consequence of anything else. '

While this may seem a harsh interpretation, it may be helpful to compare it with an
alternale course of action witich might have pocuired. The liquidator might have sold the
shares in Neweo 2 on the open market and transéerred the cash {proceeds) fo Seagram in
respect of their shares in Neweo 1. Would emyone Suggest that the sale of Newco 2 was
"In consequence of Newco | Being woond up™7

fn such a case it could certainly be ssid that the wmle of the shares had occurred during the
process of winding up and surely it could pot be suggested that the sale of shares in such
i ecumstances benefited from the exemption ie Section 135 (1). '

Accordingly. it can be argued that the exemption spplies po more B R transfer in specie (o
the shareholders than it does to a sale to a third party and the transfer of cash fo the
shareholders. In both instances Newco 2 Jeaves the Hedges & Butler group in
consequence of rio longer being owned by Newes 1 and not in consequence of Newco |
"being wound up or dissolved”. B

. [n summary the exemption in Section 135 (1) relating (o a company leaving a group in

consequence of another company being wound up reiates only o & company leaving a
group in consequenee of the shares in anpther copany ceasing to exist because of that
company being wound up of dissobved snd does ot refer to any actions of the liquidator
of theat other company.

_ The obvious occasion upon which 2 company cezses lobe a member of 2 group in

conseguence of the dissolution of another company i3 where company A owis Company B
(thus forming a group). Company B is put tnto Bruidation. Thet fact in iself does not
break the grolip. At the point of dissolution, shares in compsny B cezse to exist but and
for Section 135 (1) company A would then leave the group of which it was the principal
company. However, in consequence of section 135 (1) company A {8 nol deemed fo
dispose of any assefs witich had previously been fransferred to if by company B.

The line of thought used by the Irish courts in deciding that the "abandonment of an
option” exemption does not extend to the receipt of cash in retwm for the abandonment of
an option is worth bearing in mind. The two isyees are not the same but the option
shandenment case does iliastrate the willingress of the courts (o place parrow
interpretations upor exemplions where these exemptions are being used for the purpose of

tax planning of a type to wihich Revenue take exoepion.

| 1384/45
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To: . MN.V. McCann/D.J. Bergin _ om: Cardd McCann

Subject DCC ' Date: .05/23/95 \

- Dad/Denis,

During lunch fim mentioned that he was transferring his Fyﬂ"es stake to an off- shore structure so
that they could take advantage of a disposal, if it ever arose, without needing to pay tax. The
essence of such an arrancement if 1t works, 15 that control must be with directprs who reside
off-shore. This unplies a technical change of control. " Perhaps such an event requires (1) the
Chairman's formal approval and/or (2) Disclosure, which might be self-defeating both in‘terms of
its potential effect on our share pnce (hardly to our advantage) or which nnght damage its
tax-effectiveness.

Perhaps, in any case, Jim should be writiog to seek your permission to make any suchi change.
Maybe he is trying to keep the file right by deeming his casual reference last Thursday to be

notice. Would he try to construe the fact you didn't openly disagree to be your technical
acceptance?? .

Perhaps we need to drop h:m a line to cla.nfy the poiat that any such change would requu'e his
application in writing and your agreez:nent in writing or otherwise. :

- Let's see what Denis thinks.

062-0044/1 .
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To: ToDCCfle From: Cad McCann
.cf::
Subject: _ _ ‘ Date: 06/21/95

"We had the Audit Committee meeting today, 20th-June 1895. The Committee
approved the Interim Results. -Jim Flavin.turned up over an hour late when tha -
meeting was flnished, then proceeded 1o go through the numbers and process, = He
looked at the adjustments between the management accounts and the interim
accounts, and he probed the necessity for the various adjustments.  He then.
announced that our monthly figures were being consaolidated into DCC's monthly
figures and being presented to the DCC board as part of their package, not perhaps in
-detail, but rather as the one iine net profit attributable. The meeting, including Dénis
and Gerry, were rather surprised, Denls challengsd him an the peint, and Jim said
that this was perfactly normal practice and a reasonable thing to do. .1 think everyone
was 100 surprised to say any maors about . This follows on Jim's phonecali.to me the
previous avening at . 6.15pm where he indicated he 'was planning to transfer
ownership of DCC sharas in Fyffes to a Dutch BV, He sought walver of any ,
requirement to inform the Chalrman and so on. He sﬁtﬁm'rue was -
rio requirement to do same. T1cld him 7 felt thal was a requirement. - toid him that |
would try and revert to him on this point. : s :
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2ist June, 1995

¥ rafer b our telephone conversation of last week ia the éonres of witch you esked me 0 fet
you know the nature and form of eny notifiztons which might be required conssquent zpon
3 trnsfer by DOC of s entire shareholding in Pyfies

i weuld be obliged if you could le
perticwar T will nesd to koow if legal

4

pess to a pew entily together with soms pertienlars as to the neture of the
concerned and its relatonehip o BCC,

me have details 25t precieely whet is infended. In
2ngd beneficial pwnership of the shares in question will

sew enfity

T zm sorry to bother you for the detsll but [ am gure you will appreciate that advice given

cm the basfs of 3 misunderstznding

T iook forward o hearing fom you.

Repzrds.

Yours sincarely,

JUH 35 11:15

L N N al

of whit is itended would be of no value,
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Facsimile Message

To: Pat O'Brien _, Fax No: 7081122

From: Fergal O Dwyer Date: 23rd June, 1995

o

- . Mo, of Pages to follow: 11

If this message is not received in full please contact Orla By-r;e on +353 1 2831011,

Message:

Attached are various pieces of comespondence with TMcC in relation to France/Exzampleco.

Perhaps we could talk about this sometime on Monday.

DCC plc DCC House Brewery Road Stillorgen Blackrock Ce Dublin jfrelznd
Tel $353 1 2831011 Fax #3531 2831047 7 2831018
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Ca. Dm&vEn,

2%rd June,. 138E

¥Your Reft fﬁ'i}!«;}ig ,

i
Coopers & Lybrand;
Ghartersd Aooountants, -
PO Hox 1383, = I | :
Wilton Blace, o
Bubhiin 3. by

Dasr Ex. O7Dzisesll.
Rg:| Drake
Hary zhaska for yﬁmﬁ fax of Junes 2lsth.

f have conaidersd [the provise to Sestlen 135(1) of the
Carporation Tex AdL, 1876, and could not agrse with the viaws
axprasazed Dy tha other advisor., That provisc providas that
rafarsaced tO 4 UNpANY csaziag to ba A membar of a gmowp of
companlen does sot apply Lo cases -

s.,, whers & company ceasps to be & mesber of a group

by baing wouhd hp or disegslved or in coosequence of

ancther wembez | of the lgraup peing wound up oF

dizzolved”. | o)
Pha consgguence of the windipg mp s a2 cowpany is that ths
liguidator muaAt digtribute ths assets of the ocompany in
scoordence with tha proviaisng of the Companies Acks - these
provisions zequird tb'tat strplnk asssts should be diptributed to
the contribateries, Condsguently a distribution by 2 Liguidatox
is, in =y opinion, made in conseguares of 2 company belng weand
up — indesd Lo wy gplnion the z foersncae to a company being wound
un in &he forssolng paasage is not a refarencs to tha dissplutioen
c? a cempemy (which l& the fidal =tep in a winding wp) becauss
the peadia refszz glso to a‘ diszalption but a refszansge &0
pationg texes in the coursa of pha company belng wound up, which
procedurs compances with the presentation of the pstition or the
g:s&iﬁg af the rednldtion az the case may be. L would have ng

A

isation in mdviﬁlﬁi.ﬁ'rlg that thé Fforsgolng is thes cornvesoh wiow -

and I ax EUP?CItEéP. ih thiz by the facts that (4} the Spacial
Cemaizsionerg in, the. United Eihgdom =dopted the sams view, (b)

3 - l -

they British Revenua, |baving adopted a contrary Visw, zosspbed’
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thet decision and (=} I am inst
Commigsioners, that the Revenu

i
2g ta the peint vpon '%rhich you
5 Baragraph 2.3 &f wy Opinion
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T8, ¥oCmm 8.C. 4 COOPERS
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tucted that all the United Kingdem
compantatoes  TOO iche wiew,

donfizmed by the

special
= waye lncorrect.

Hasired ms to commaent in celation
ape the bottom af p. 11 thersof)

of Marsh 27th last -1 think that vour mems to +ha clients is

satisfactory in 3211 mawpacis

guazantse in relztion to Sactic
limd and zvan 1f 1t ¥
sost delgtericuns efféct would &

it were app

tax Became payable.

¥ rpturs herewith pour papers and I enclose herswith sy fes nota.”

Yours sincaraly)

L I cannst of course give a
n B6 bnt I wonld be surprolsed if
gsra it would eaem likely thsh the
@ to accelarats the date on which

0c:E] T¥4 SB-ROI-£2

Epoa/nog
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FAX NOuw (8D) 6765792

DATE: | 23 Jupe 1995 /{,’J .

Tk . Thomes MeCahn 5C

LOCATION: Wakefield House | ' .
T York Road | b

Dun Laoghaird g

FAX NO: " 2R43658 ) |

FROM: | Topry O Driscell

‘Fotal pumber of pages Greciuding this page) : | 2®

If oy peges ArS Dot recéived, of AEE iﬂ&’gﬁbie,
please adviss bmediately,

Dear Mr MoCanmn

Trrake

Yoou may remember fat Pat Wall and I met with you s0me rhonths ago in copuection with e
sbove, I atfach a copy of our origsl brief o ofher with e ppimlon you jssued st the time.

The cliert is now implementing e proposat ﬁiong fhe tinek sufigested in our erigmal brief.
Unfortimately, the maftter has been somewhat complicawd Y the fact (et enother advisol 10
Drake has become imvolved and mas suggested) that the provisp B SecHon 135(1), CTA 1976
iy De somewhat moTe lirpied than would: apFr:ar on first jsight

The polnt at issue relaies 1o chroumsiances whi:re, on the Hruidation of a parent COIOpANY, #
sybsidiary leaves a CGT group Dy Vil © 5 shares baing distsibuted in specie fojthe
shareholdera it satisfaction of their rights as gharcholders. Th eritical issus is whefher, m
cuch circumstances, it can be said that the DDtﬂpZﬂ‘}’ i feaving the group in cotsequent of
ity parent being wound up.: An argument i being pat forward by the other advisor that in
suoh & sitzation the compamy is Jeaving in congequence of (Be distribution of the shares bj the
ligmidator of the parent snd not In c:unsaquu!nr;a of e fiquidaton of the parenk If (this
interpretation j§ correth the proviso to Sertio 135(1) wouid ohly apply to a very fimited set

of circumsEnces.

RS -

&ly=ans b I of ety B Lypymans imiarrrmtitey, b knZes bulRy peg=tation TR In SRS, Sl byt Lnptihss S Creniarnd Aotoerigas: b
lmmpmgymhmu{aémwmwadmdm i |

ieoptta Vi P rsiiaim Biin 1t By J Vemord sy Bt ¥ tmaty Clissies Bowang [ e W bk bplst P )

Dtris 1] Galls Daesmse 1 Criolt F e fors Jugen | Hahem Fipltn bpnri dele T sy B [ BB Wi Hetiml Washbed T A Py
1 1 AT T T o I Yisliy [y b4 ok ey Vel | 1
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I sftach a copy of a nots prepared by Drake's
par}ticfﬂar ne of thinking oo Section 135(1),

T sBould poiot ont fhat we do not agree Will O
Indead, es far as I am eware, 1 updersiznd that

correct inserpretetion of the legisiation but ars simply puiing

other advisors 6o fhe matter seffing out |z

s 5opic adopisd i (be accormpanying papef
Drake's ofher advisors do not think it is the

CODPERS & LYBRAND, PRIS

[ forward as sn area of possibie

codeern. 1 should also polnt out that the UK Re\ilem: did at crgnc stage zdopt 2 iine of (hinkie

gimilar fo that set out in the paper Dut, Bpparen
the Special Commissioner's gfage, they ROTCAT §

inchrrect. The UK equivalent of our Secrion 135 was subseguenily changed fo corpora

the Tnland Revenue's view on the matier and 1

n

1 would appresiate yous vigws on this mames.
witjch T would like to discuss wilh you.

Usfortunaely the mmter iz of considerable urgpnoy and I would greatily appreciafe mecting
with you sometime over fie nexl couple of days, if fhis Is at

1 should be obliged if yofir scorefary would telephone me (o

Kind regards.

Yéurs sincerely

e'}rry 0’ Drizcolt
for Coopers & Lybrand

m 2106957

p have aco
wach & CopY;
¥

Fhers is alzo

y following F

ogal advice and e roversal
that thedr inferprefation W

of the revissd UK legislation]

one Turiher issue on Secdon 26

all possible.

&g,réa—;, suiteble time,
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‘Section 133 Corporation Tax Act 1976 - ~Ligmidstion BExchrdon”™

L
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Sestion 135 (1) Corporation Tax Act 1976 provides that references to a company CERSITE
to be & member of a group of companies do not apsplg;é cases where & company ceases o
be B member of a group by being wound up or disso or in consequernce of another
member of a group being wound up or dissolved,

The corresponding UK legisiation was considered in Burman v Hedges & Butler.

This case concemed the sale of the Bushimills Disdllery to the Seagram Group. The
transaciion was effected by seiting up a new company (Newco 1) In which Hedpes &
Butler held cerain shares entitled only to par on & winding vp but with mo fixed dividend
rights and in which Seagram held shares entitled to all surpfus assefs in a winding up. By
resson of the number of shares and the fghts atisching, Mewco ] was in a group with
Hedges & Butler, Newco | owned all the shares in Newco 2. Hedges & Butler
transferred Bushmills to Mewco 2 at full market vafue, the consideration left outstanding.
Newco | was put into liquidation, the Hedges & Butler shereholding being paid off in
cach and the shares in Newco 2 being digtiibuted to Seagram.

The Inland Revenue astacked the arrangements on a fmited number of grounds.
Accordingly, the decision in that case ot amout (o an approval of the scheme,
Rather, it merely fadicates (hat certain lines of aftack by the Infand Revenve, which are .
anly some from among many, may not be effective. '

In particular the case did not address the critical Issue. This is whether or not it was in
consequence of another company being wound up of dissolved that Neweo 2 left the
Hedges & Butler group. If it was ip conseguence of another company being wound up or
dissalved, there would be no deemed disposal of the Bushmills shares on the ocassion of
Neweo Jeaving the group. If, on the other hand, Newco 2 left the Hedges & Butfler group
for some otier jeason, then it would bé deemad fo dispose of the Bushmills shares at open
market value ard the scheme would be ineffective,

The expression "wound up” and the expression "dissobyed”™ are used in Section 135 (I}
CTA 1976 hut are not defined. Both providons appear in the Companies Act in relation
to the liquidation of compainies. There the expresston "wound up” refers to the conclusion
of the process of "winding up the affairs of the company ™. an expression used in the
Comparnies Act 1963. The expression "dissolved” in relation o & company means the
action of the Registrar of Companies in removing a company from the Register of
Companies, A dissolution oeours subsequent on the completion of the winding up of a
coinpany. Between the two events a general meeting of tie company is held at which 2
report ont the winding up is given and a retum of that meeting s made (o the Registrar,
following which the dissolution occurs.

The tense in which "being wound up or dissolved” is used is somewhat ambiguous in
Section 135. Having regard to the fact that the dissolution is 2 single act and not an
ongoing process and having regard 1o the fact that “wound up” refers to the completion of
the process of "winding up”, it is arguable that the phrase means *in conseguence of
another company of the group having befng wound up ot having been dissolved”. 1t does
not mean *in cousequence of something which ocrurs duting the process of the winding
up of the affaivs of another member of the group, or as part of the process lezding to (he

eventual dissolution of another member of the group”.

The distinclion between the two interpretations {s fundamental, If we ke the view that
the phrase has the first suggested meaning, then R has guile a restricted meaning. it can
refer only 1o & company leaving 1 group in coaseguence of the fact that its affairs had been
fulty wolnd up or thal’it had been dissolved. The only event which ocrurs as a necessary
consequerice of either act i3 that the shares in the company cease 1o exist, Thaet would
appear to be the lime af whith the company in liquidation ceassd to be a member of the
ZrOUup.
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% Section 129 (4) states that for the purposes of the definition of a group, the passing of &
resolulion or any other act or the winding up of & company is pot to be regarded a5 the -
ccassion of the company ceasing (o be a membet of the group of com es, Since a

group i3 defined by reference to the ownership of ceriain shares, it follows that it is the
point at which those shares are no longer cwned that the group ceases to exist.

9. If it is corTect to argue that Newco | remaired a member of the Hedges & Butler group
unli] the actuzl dissolution of Newco 1, then it i3 not in conseguence of the company's
dissolution that Neweo 2 left the Hedges & Butler group, It had already left at some time
before the dissolution. -

ID. The queston, therefore, boils down fo whether or not, where Newco 27s share are
transferred 0 Seagram and cash is (ransfeiTed o Hedges & Butler, being the final
distribution of all of the assets of Neweo ! 2nd being the last step required to complete the
*winding up of the affairs of Neweo 17, Mewceo 2 codld be set io leave the group as the
consequence of Neweo | being wound up.

11, Strictly it should be held that Neweo | ik wound up in consequence of Neweo 2 being
transferred o Seagrams and the cash being transferred © nges & Butler rather than vies
versa. Furthermore these (ransfers need ®© be complete before [t can be said that Neweo
has been "wound up". It is arguable, therefore, that Newco 2 leaves the Hedges & Butler
group in conseguence of the shares in it being transfesred from Neweo 1 to Seagrams and
not in comsequence of anything else.

[2. While this may seem a harsh interpretation, it may be helpful to compare it with an

- alternate course of action which might bave ocourred. The Yiquidator might have sold the
shares in Newco 2 on [he open market and transferred the cash (proceeds) fo Seagram in
respect of their shares in Neweo 1. ‘Would anyone suggest that the sale of Newco 2 was
"in consequence of Neweo | being wourd up™?

%, In such a case it could certainly be said that the szle of the shares had cocurred during the
process of winding up and surely it could not be suggested that the sale of shares in such
circumstances benefited from the exemption in Sectton 135 (1)

{4, Accordingly. it can be argued that the ezemption applies no more v A transfer in specie lo
the shareholders than it does to a sale to a third party and the transfer of cash to the
shoreholders. Im both instances NMewco 2 lesves the Hedges & Butler group in
consequence of no longer being owned by Newco | and not in consequence of Newco |
*being wound up or dissolved®.

[5. Insummary the exemption in Section 135 (1) releting to a company leaving a group in
consequence of another company being wound up I'Ef)itt% only to & company leaving a
group in conseguence of the shares in another company ceasing to exist because of that
company being wound up or dissolved and doss pot refer o any actions of the liquidator
of that vther company. ,

16. The obvious occasion upon which a company ceases to be a member of a group in
consequence of the dissolulion of another company |5 where company A owns company B
(thus forming a group). Company B i3 put into lquidation. That fact it itself does not
break the group. At the point of dissolution, shares in company B cease (o exist but and
for Section 135 (1) company A would then leave the group of which it was the principal
company. However, in consequence of section [35 (%) company A i3 not deemed to
dispose of any assets which had previousty been transferred fo it by company B.

17. The line of thought used by the Irish courts in deviding that the "abandonment of an
option” exemption does not extend to the receipt of cash in retum for the gbandonment of
an oplion is worth bearing in mind, The two Issees are not he same but the option
abandonment case does illustrale the willingrress of the courts t6 place pamow
interpretalions wpon exemplions where these exemptions are being used for the purpose of
tax planning of a type o which Revenue tzke exception.

| 1384/45
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Fronm Terry O'Driseoll

Tetrl Number of pages (inclnding this DRES) _ . -

If Amy Pages Are Not Rebzived Or Are Llegible,
Please Advise{Immediately] |

D}?—T‘ Mr Melann
Prake

I refer to my fax of 21 June and fo our subserent wizphony coftversation in copnection with
the above, | wish to thank you for your speedy response in thif mstter and Jook forward o
receiving your written opirion al your earliesticonvenience;

.
:
i

On the section B6 jssue, which we discussed br efly ycmrda]y, I[attac:h a copy of a note which
we sent to our clent [ast week tn your absence. I should be obiiged If you would confirm that
we have accuratsly summarised your views on section B6, Hlemse feot free to make whatsver
changes you consider pecessary i the drafl jote. Ong cl%&nt:'ts somewhat concerned that,
when writing your original opinion, you may have believed that a sale of {he irvestment by
the group was imminent and that this may have infleenced your perception .of the TEsks
itivolved in the proposal.

e

Tf you have any query on the malter please da not hesttaie{to contact me.

!

Yourk sincerely
fon

Terry O'Driscoll
for Coopers & Lybrand

Vrpsirh(y b DG on broesnemid Ltk i dha Unkisd Kagrien i
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Bend 1

120 We would also reconbmend that you revi
dotumeniat] on of Drake ple t9 ensure mat these

7 E=ny

ovegrail propusa.ﬂfw benefit of
reviewed the matter again in pecent days we lave concluded
greatly to the proposal and, op b&lm we would recommend
should not be procesded with,

203  On a more peoeral not, e use of the gption Is very nnich a sscondary issue in %c
174
=]

20%  The only bepeflt of e option arrazge:énem is that it p&gs the valne of Marjova's

ey
ence: SUU
tozand
1]

£ Oplion arrangenent was alwgays omewhat marginal, Hay

st the opiion arrangemet

BE3

inid

the opton does not &

investment in Lotig Green anil is desigmed 10 gznsure that no c:harge to CGT arises on
liquidation of Marjove if the yalus of the shates inoreases|in the period while owned By
Warjove. As an alternarive 1o e option arrangeinent, iis CUT dalli[ﬁllli)’ conld be overco
by shorening the penoci eon Loms Green acquiring Bxarrpiacu' and Marjove being

original proposal, ft was cavisaged that a2 mopth would eiapse‘

liguidated, This would minimisp the risk of movEme:m in Exalnple::

Bguidation. In principle, thers ¢ ulty m shczrtbmﬁr

heuld be no fil.ffi
for example, could acquire the fhares after closd of business l}n P day cvening and Matj;a}l
could be liguidated carly Mogday - &t is mosy unlikely Ilzai ﬂ:r'rc would hiave been

movement in the share price of|Exampleco in Mat peried. |
|
204  We have considered whether shortening the period betwes!
and the acguisition of the B leco ghares mereases the r;.szk
have concluded that any increage is marginal, F{e have a

furither arrangemems designed wof snsure that no
our view, however, the most effective way o
Marjove shorily after the Exampleco transfer,

dealing witmh this

205  This revision to the orig
proposal, We Can agits a fresh fimetable,

3. - Bection 86

301  You have gueried whether, in the svent of a successful ssction 86 challenge by he
Revenus, payment of 15 wonld be sccelerated. In perticular ypu afe concerned with paragra

| the liquidstion of Marjoye
2ching to the proposal. We

proposil does not affect the overall dme scale but dops
impact on the tming of the individual seps, |1l you are in agreement with the rovised

0's share price. Under the
between ihe transier and

this period. Lotus Green

-

&
Y

idered the possibility pf

GT arises on i Bquidaton of Marjove,

difficulty is io Hquidels
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2.5 on page 11 of Mr MpCamm's Opinion deted J'? March 1995, Mr McCann & out of the
scountry &t present bt wrill be refurning on Monday, We have tl*ni:rt:férc not had an opporiomily
of ditcussing with him the points raised by you inf ovr reeent ttlephone conversation,

ettt eyt

F £A AL 5’ | H : i
302 Our brief toounsel made it clear that Mpre was oo define intsption to dispose of ]
the investment In and Mr MeCann wasiaware of s & disr meeting in March, His i

Cpimion therefore bas 10 be read in this light, 1
- |

303  The issue regarding & possible Section 86 jchallenge wﬁir;h";{night aocelerate payment
of tax was discussed i defil st our mesting. The defmiton of"tatjadvantage” in the mﬁo\g
taciudes "amy potential or prospective Charge o assessment’, I theory, therefors, i fr
Revenue were 10 formy the opinjon that the current proposal within section B6 and
Courts agreed with this opinion and if the Revemie computed fthe powstial ‘tax advantags o
having the shares o Examsmiesn held by {giznOgeen rafher tin by Drake plo, the paymen
of tax by me group wEuId!bs socclerated. 5u};@9 g
FediLe. ;
304  Mr McCamn's view on Section 86 could jrobably be fairly sygmmarised 28 fotlows: |

(B There iz a "grave” risk that Section 86 ial umcomstistignal for the reasons sl out on :
pages 10 and 11 of his Opinion. P

()  Heisofthe opinion that Seetion %6 could not be supcessiliy apphied by the Revenue
to the current proposal,
Q,.\q}!;{;? L}

(gify The passibiiity of a supcessiul Revenue aRerpt mgassa 5 & potential f2x adveniage atr
say, the Hfme of the fransfer of the shares o 2es0n is, in his opinion, vsri

uniikely. The Revenue would face exireme pracﬁcaﬁ- diffieulties in calculating
potential tar advanmge. FOU example, it would be impossibie B2 know the likely dat
of sale to 2 third party and the oveumal sale pms;eedsi

(iv) ‘Hotwithstanding the 2bove, there can bt 0o gmam:lat: (kal the Revenue would B
upsuccesefnl in soeking o Apply fhe sectign parteuiarly as she section has yet to CODY
wefore the Trish couris. la Mr WcCam's view, howeyer, the secton 36 risk "o no

sufficient © prevent the proposals being dopted”. !

oV Y

305  As menfioned above, Mt McCaun fs currently out of ﬂ:&a soumicy. I you think it won

Snpreme Court in they MeOrath case 88, In e UK, arrahgemiuts such as those put in

d
be usefnl, we will speak with him on his returo & contirm fhat ihe above fairly reflects hiz
view on fue applicaton of Seclon 86 1o the present propasaiL .
|
4. UK law Pokt Burman v. B e & B i
!
i i
401 'The case of |Burman Y. Hedges & Butler, Was heard '1%1 78. The casé {herefore pre- |
dates the case of iss v. Dawson which, in broad 120ns, Jaid down the principle|tat, T
UK tax purposes, \l&x- liabilities d be chmputed by |ig oring cexisin pRe rdgined
trepsections which desigred to avgid BX ant which have no\other coprmercisl PUIPOsS.
This so-called doctrine of wetgosl puilitk” or "subsmpce over [formy was redooted by &he leish |
i
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{ PLC |
TAA 100%
LIOUIDATE | NEWCO | 26B BY
100% 100%
[ sosBcO |
%
[ EXAMPLECO |







———— . ——

e —
———— J— —_

s V‘Uf%?j %M’M% e

e e e
et b m———
e i T
e e e —
— — —
I
—_———
— e ——
e ——
— e —r—

e




Responsibility on DCC 10 convince you as o why not

CWicCann off to SiziEs o0 Weds, AM

Carl i3 saying.
Tf anyone wants to deal in the stock they are required 1o Doty the Chamman.

e i5 concemed that we are transferming ownership to an eniity that is not vnder our control
(for tax pPrIposes) ... it mmomis 10 & fransfer of ownership O/Sthe -

We don’t conirel the BV

Qince they are EWals of it they want chapter and verse 10 make sure that no notification is
requirTed. - :
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Fyftes plc Tetephone {01) 8730733

1 Beresford Stregt Fax {01) B730046
Dublin 7
freland
) Date . Reference

My Jim Flavin 23 June 1995

Development Capital Corporation Lid.

DCC House

Brewery Road

Stillorgan

Blackrock

Co. Dubhn

Dear Jim,

I have spoken to Michael and we have faxed him a copy of a letter of today's date ﬁ:om
Michael Meghen.

There may be an obligation to notlfy the Chairman mn acivance. in wntmcr ofa pro spective
transaction about which you recently informed us. -

Kind regards,

Yours sincerely,

Carl MicCann

Directors: WV McCann {Chaitman) CP MecCann DV MicCann PG McNamse
RE Berner A Ellis DJ Borgin JF Flavin GE Scanlan

Rugiviared in Ireland ne. 72342 VAT no. T 4811431¢
Registered Office 1 Bereslord Street Dublin? keland

62-0023/1




Fyffax pic
1 Berastord Street
Cublin 7
Ireland
Date
Mr Jim Flavin 23 June 1995
Development Capiral Corporation Ltd. .
DCC House
Brewery Road ) .
Stillorgan : R e
Blackroek - % D
Co. Dubjin = ' ,
Dear Yim

There may be an obligation 1o not

#y the Chairman in'advance, in writing, of a prospective
transaction about which you receatly mformed us. _

Kind regards,

Yours sincers}

Carl McCann

D1 -x8

Telephane (017} 8730733
Fax |01} 8730548

Direttors: NV McCann {Chaimnan) CP MiCann fiv
RE Burner AJElis Dy Bergin JF Flsven 5B St

Hog:etared i bnlgng yay, 738427 VAT o tF a1 14y1r
Magesteece] Difice: | Bonmiora Stwel fupha 7 drainag

- AT 4 ET? NQAS
- TR AC DT o S RONNU S e 13 o8
SR HIM-OR FREOIRET : vl

MeCarm PG MoRaree
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23 JUN'85

~ PRGE.
FroM FYFFES PLC GE.BBZ/DB3

ID:353~1-6688906

JUN *85 17:1B

16:34 No.0i® P.02

e L o DWYER  WILLAM JukeETON WIOERAN DOWHEY BfsmMUF BIVER
JamEE D waLiH noHAR WELEH OIRARD w, @pWan LeRl 0'EULLIVAR COREULT&WTE
FEUL el Llig rr  PUBEWEF FANHIKD  EUDENE MeCADUE JBABEL FOuLivy VIREERT waify
T&H &, $COD LonbhM CHDWLEY RICHOLAS G mDSRE JG NN MEaDE DERIS O SERDIN
JHNA . FI JoHA 5 WALER DECLAR NAYEXE COWHGR RAeDDWRELL prparipe
DAHIEL B TR : ; MIELL WislAUGHLIN
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23md Jume, 1995

We are transmiting %ﬁ) igcluding this cover note. If you do not receive ] pages,

pleass telephone Dublin 676 4661 or fefefex Dublin 668 BR06 or 558 8893,

FROM ; Michasl Megh= -
TD : Carl McCann

COMPANY Fyffes ple

NUMBER 730546

RE . DCC - Propossd trznefer of thares -

Dear Carl,

Further to my letter of Wednesday, i

in the course of which hz gave me 8 brief outline of what {5 proposed. In essence

undersiznd that the beneficial ownership of the shares in Fyffes ple curremly registered in

the name of DCC wil] be mﬁsw;%

received @ phone call yesardzy from Michasl Schaﬁeld//

=

g

Whilst 1 do not have detail as to (hs precise siepa which will be involved in the propossd
transaction it appears on the face of it thal the provisions of Chepter II of the Companies
Act, 1990 (“the Act") may be applicshie:
: r
The Sections of ths Act which sre perticularly relevant (o the proposed wansaction ae
Sections 67. 77 and 1. 1 set out balow 2 brief synopsls of the relevant Sections.
Bestlon 67
Frovides that wh persan to hls fmowledge mt{iﬁd -n intersst in voiing shares In a
pu;;?c E[irru.tﬁfac{ ccf;:aiy ot Eea;sai to be Interest=d in such shares he shull be under an
obligation to meke potification 1o 18 company of the interest which T?E has, or had, in ifs
shares, - '
PLEASE NOTE : the infoirreation consained [n this relefi is
strictly congidentdal and for e we of tha gddressee only
23 JUN '35 15:3B . 353 | EEEBS9AB  FREE.BD]
357 1 74 0b46 P02

A TINWNLCR TPIT 1R'9N




ID:353~-1-5688205 23 JUN™85 16335 Hp.D18 P.DZ

.
- Beetion 77 2}
)
Provides that o reference to &t "ingsrest” in shares is to be reed gy including an inferest of K/
any ¥ind whateoever in the shares,
Raction 51 {Z]

Provides that whers 2 person becomes aware thut he har acquired or ceased o have an
interest in thares to which that Section zpplies he shell, in additon to the oblipstion of
dieclosure to the company under Section 67, be dnder an obligation lo nofify the Exchange
of his interest in the said shares, _

In view of the foregoing | would be interested o kmow on what basis It hzs Deen determined
that the proposed fransaction doss not fall within Chapter Tl of the Act

Yours sincerely, -

Y escnany

MICHAEL HEN

DYSARTHUR COX -
|
|
|
i
|
i
\
|
273 JunN 'S5 15:38 353 | GREBEBE RAGE . OBZ
%% TOTAL PRGE.BB3 *%=
| P, 03

e kT e TMYT AP MY :'U;q i 873 DBdB







TO DCC LTD FRGEE.BB1.BE1

Fyfres pic Telephong {07) 5?3573'?%\ \//\

1 Beresiord Strest Fax {01) B730546
Dublin 7
fredzng
[:41:] Reierenze
M Jim Flavin 2:3 Tuas 1905
Development Cepiral Corporation Lid, )
DCC Houss
Brewery Road
Sullorgen
Blackrock
Co, Dublin =
Dienr Jim,

I have spoken 1o Michael znd we have faxed him a copy of & letter of today's date from
Michael Meghen,

There may be an obligaiion 1o notfy the Chalrman in advance, in writing, of 2 progpective
trangaction about which you recently informed vs.

¥ind regerds,

Yours sincersly,

Carl MoCann

Oirerriors; KV tdclann [Chimmon) CF WiCenn Y Melam F5 Moheres
RE Burner AJ Ellis [J Bamin JF favn 5B Scantan

Hupestared 01 brdong . 73342 VAT noUJE 6R198NVF
Tearered Uht | Eoreslid Srrael Dubin 7 relang

xx TOTRL PRGE.BB1 *°

S P, 01
e mmmt A T ADLLCT ng ‘% BTE DS{‘}B P
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Private and Confidenfial, :
Proposed Transfer of Shares from DCC to Offshore Companvy.:

JF had mentioned informally that he was considering setting up an offshore company and Carl
was wondering if this meant formal notification. He mentioned the matter to Jim and to Mike
Meghen. Mike thought that disclosure and formal request might be necessary. Carl passed on
this view to Jim who was somewhat upset and seemed to think we were being difficiilt. He
said there had been careful investigation of the situation and he had taken advice from his
Solicitors, Accountants, Tommy McCann, Coopers, Alvin Price and others. He was certain
that there was no problem and bhe was now going ahead as a matter of urgency. In fact be

- spoke to Cail on Friday the 231rd June saying he was going on holidays on Sunday and the

matter could not wait. At this stage, he had not set out a case on paper nor had he advised us
that the matter was urgent until then, :

Iim rang Miitown on Friday evening looking for me and asking would I take a call ffom him
early on Saturday morning to deal with a particular problem which was most urgent as he was
going on holidays the following day. He duly rang on Saturday morning the 24th and
explained the situation in broad cutline. I told him that I was not familiar with the problem as
I had oxly heard about it in the last few days and I was not aware that there was a deadline.
He told me that he was absolutely familiar with all the details and he knew there was no -
necessity for him to make a formal application for permission. I said to him ifhe wasn't asking
me for a decision and if he felt he had no occasion 1o approach me for an opinion either
formally or otherwise, then I didn't have any decision to make. He also assured me that as far
as DCC were concerned, this transfer changed nothing in the existing DCC obligations. The
new company would be the samé as a subsidiary 6f DCC and would have the same obligations
regarding transfers and permission as DCC itself. T asked him to confirm that he wasn't asking
“me for 4 decision and that he is sure he doesn't need to advise me formally. He said that this
was the case. : ' .

I suggested to him that it might be helpful, for the sake of good order, if Alvin Price wrote me
a Letter of Comfort - acceptable to Mike Meghen - confirming the situation that there was no
problern and that they would take responsibility for ensuring that everything is in order. T
agreed to this immediately and, in fact, said that he would get Alvin Price to contact Mike
Meghen so that they could liaise to prepare an acceptable Letter of Comfort. '

As of Friday evening Jim had stressed to Carl that Saturday was the absélute deadﬁil& and that

 the wheels were being put in motion the following Monday or Tuesday. I thought it wasa

little 0dd on Saturday morning when Jim said he thought it was unlikely that anything would - -
happen while he was away. - = : ' _

M. Meghen rang me today to say he had a phone call from Alvin Price saying that technically
he thought Mike's opinion was correct but commercially DCC will probably go ahead.
However, he was not saying this positively and I think thére may have been a change of view.
There was no mention of a Letter of Comfort, ‘ :

Spoke to Alvin Price during week commencing 3rd Jul regarding Letter of Comfort.. He

waaf!ﬂed on a bit and indicated that he was not famikar with the arrangement and said that the
project did not appear to be a matter of urgency af the moment. However, he felt sure the

matter would be raised again. > 5 July 1995, A‘/

054-0138/1
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TELEFAX MESSAGE

Confidential Urgent

Dbee Ple v

Wy Forpal O'Dwyer end Mre Daphne Tesgpa

00 - 353 1 283 1017

Peter G.A. van der Hoeven

Coopers & Lybrand, smeterdam

July 7, 4985

NIRRT IAELY ——

Humber ol pages (lheludlng 1hie page): 3

If ooy of the pages hayo not bheehi roselved  properly,

plosse cafl (020} 588 f9D4

Cropers & Lybrand {Wedertand bs o Bulch @it porinorsbip formesd by
Himited Tubiily companies incorporated under Ditch Jew. Conpers & | pbmind
{Redzrlapd) a5 wnmribs Tinn of Coopers B Lybrand {inferootiemall,
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. Tax Lawyers and Copsuitants 10197 )B Amsterdam Teielzs #3120 5636888 |
&L ! Faﬂ d ' P,0, Bon 4668 |
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The Hetharands
E
) |
TELEFAX |
|

‘Mr Fepgal D'Duyer
antl Mrs Depbne Tsase
Do Ple

DCC touse

Brewery Rozd
g¢3llopgan, Blackrook
DUBLIN ’ -

Treland July 7y 1995 |

pear Ferpgal and Daphne

DEO_INTERNATIONAL HOLDINGS .4, LOTUE GREEN LIMITED

1. with reference to the Dutch tax ruling regarding DCC Tnkernational
Holdinge B.V. and Lotusa green Limitsd, which wae signed by the tax
inspecior on June 20, 108%, we wotuld like fo comment as follows.

2, A4c mentioned In the ruling request (paragraph 25} It is the
intenkinn bhat Lotus Gresn Limited, after liguwidation of its parznt

- . company Marjove Limited, will change its residence tc the Wetherlsnds,
Please note that in order to become & repident tax payer in the
Natherlands, the Tollowing cunditione should be met:

{1y the company should rent’ an office in the Wetherlends;

(il ths company will have to fagiater with the Chambar of
Commarce and the tex ;uthnritiaa; =

{lid) the company should appoint & Duteh mansging director(s).
who will deal with the day-ts-day management of the
COmMpEAYE

{iv) Roard meetinpgs and shareholders! meetings should ke held in

the Hatherlsnods.

Please note that the Dutch tex inspector may check, based on the zhove
condikione, whether the ceeidence of the compsny bhao schually baen

chanpged.

Goopers & Lybrang [Nederiand) is & Dutch ol parmarsing nrmed by
lmiltsd feblity catpssies incarporatd undar rotch faw, Coopars & Lybrand
|Hedzrand] i & member firen B (bopers & | ylram] {inleratiogal
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Coopers | e e

&1 ybrand

Mr Fergal O'Dwyer B )
and Wrs Daphne Teage :
pCC Ple

,‘Djbliﬂ - 2w

i, Gould you please inform ue vhen the company is geing to move
cegidence to the Hetherlands. We would be pleased £o asaist you In
drafting the documents which need be £iled (registratlon forms ete,).

we sssuma you will use the offices of Heln Rogkam et the Keizersgracht ln
Amsterdam and will appoink Helin Rnskam ag diresctor.

4. Can we bring Hein Eoskam up to dste about the facte am desceibed in f
ehe ruling? |

Figape do not hesltats to contacht us should you reguire any adddtipnal
{information or ssglatance.

Yousre wincerely

COQPERE & LYBRAWD
_,d"‘F’—F—'_J

G.o. Pat Wall, Tecry O'Driscoll (C&L “ubling

|e\G476,d95,/4 16882, 1/PH/z0/th
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Memorandim

To:  Fm

From:\kl\/ﬁchaal Y A Lﬁ//L 7 -

Date:  Tth July 1995 /e AN 4% A

Re:  Ezample Co Trapsacton - A @% e w,,///,,/f} et t

Alvin Price finally managed to speak with Michael Meghan at the end of the week ended 30th

Tume in relation to the above. According 10 Alvin he had 2 good telephone conversation with
Michael, whose attifude he felt was positive. While Michael pointed out that the legisiation £
applied to the letter could be interpreted to provide that any transfer of inferest was notifiable,

it is my nnderstending that he accepted that the infent of 2 legislation was not such and that he

did not disagree with Alvin's argument that the proposed transfer wes' not necessarily
notifizble.

I endeavoured this week to contact Michael to confirm this interpretation and ensure he was ..
entirely bappy but I found he was o0 holidays, to be back in the office on 10th July.

Michag! Meghan did not raise with Alvin any of the other arguments raised by Carl with me
relating {0 eny IEqUIrements o0 & director of Bxample Co to notify dealings of a company cf
which he was a director. However 1 tpok the opportunity to confirm clearly with Alvin that
under company law and the Model Code there are no such requirements (unless the director
controls that company) and I don't believe Bxample Co.'s Code of Dealing Practice extends
these principles.

/Mrcda

MMichael
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wME/cl
10th July 1955

Mr Carl McCann
Fyifes plc

272-23 Mary's AbbEY
Dublin 7.

Dear Carl,

T refer 1o your letter of 23 Tame 1095 4o Fim Flavin-and Michael Meghen's fax io you of the sams date
which you copied iD me. Tim hag asked me, as Group Compliance Officer of DCC, 10 wriie io you o
relafion 1o this mafer. = - : _

T believe that both you and Michael Meghen are mformally awate of the proposed actions which will
take place entirely within e DCC Group. DCC hasbeen advised on the matfer by Alvin Price of
Willizon Fry., We have taken great caie to comsider closely the legel and Siock Exchange implications
for the proposal. It is our view having taken appropriale legal advics that no formal notification io-you
rmder the Companies Acts i2 Tequired. :

Since your letter of 23 June T have arrenged for Alvin Price 1 spealk direcfly with Michael Meghen on
the legal issues raised by Wichael in bis fax of 23 June. 1 understand that the interpretetion of Sections
67,77 and 51 of the (Companies Act 1650 is not necessarily clear cut but that Michael and Alvin wers
able to agree if was not jntended 1o refer irengactons befween & COMpATY and its wholly owoed
cubsidiaries. Indeed we have Dot COMES ACTOSS any record of such {ransactions having been notified On
this basis I wnderstand that our respeciive legal advisers agreed that it is a reesonable interpretatien of
+he relevant sections T© conclude that they do nof give rise {0 20 obligafion i make a formal notification
in this instance.. '

on did raise one other issue with me in, comnection with the imterprefation of Fyffes pic's Code of

Practics in relation tn Directors Deslingz. This follows the Model Coée set out in the Listing Rules of
The Siock Bxchange. As a hsted company DCC is also obliged to observe these rules. The Model
Code provides that 2 director of a listed company pbliged o notily 2 fransaciion in the shares of that
company DY another company with which he is connectzd only I the director has a controlling interest
in that second company. Since Jim Flavin does oot have a copfrolling infersst in DCC, he is not obliged
 pither nnder the Model Code or under the Fyifes Code of Practice to formally notify a trans action of the
nature proposed in. the ghares of Fyifes plc. As you are EWare i has informaily made both yourself
and the Chairman aware of the nature of the proposal, slthough he was wmder 0o obligation o do so. I
am sure you eppreciate that this reflecis voth Fm's and DOC's consideration and regard for the long
standing and excellent relationship between the parties.

I hope this letfer ANSWELS in Full arry concemms you may have in relation to this matier.

Yours sincerely,

Michael Schoiefield ‘
Group Compliance Officer
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OFF L[R5

| Siokes Kennedy Crowley

Chartered Accountams

1 Stokes Plece Telephone +353 1 708 1000

St Stephen's Green Telefax +353 1 70B 1122

Dublin 2

ireland . Dur Ref pr/EC/ 1 1394/42

Your Ref
10 July 1995

Ms Daphne Tease )
DCC Plc -
DCC House id .
Brewery Road
Stillorgan _
Blackrock '
Co Dublin
Dear Daphne

| refer to our telephone conversation this morning and I now aftach the original of my lefter'to
Fergal which perhaps you would pass to him on his refum from leave.

Youys sincerely

Par O Brien
Prirrnier

encl

Padraig Bennen + Ronaid Solger » Jrevo Bowen ¢ Gory Brmon = Alex Bums » Jpnn Cohopn
Noel Copke + Chnsiopher Culien s Robsn DR+ Mark Dobbvn = dm Dopriy + [Baram FoEd
T T e et s St dellaed » Ray JptkEpn = getoe Senmesv ¢ Wbauncs MeD TV




8 Stokes Kennedy Crowley

Chartered Accounfanis

1 Stokes Piace Telephone +352 1 70B 1000

St Stephen's Gresn Telefax +353 1 70B 1122

Dubfin 2

Irelamd - Dur Ref PD‘D/IC/I 1384/4
Your Ref

10 July 1995

Mr Fergal O'Dwyer

Chief Financial Ofhcer -
DCC Ple = '
DCC House

Brewery Road -

Stillorgan )

Blackrock

Co Dublin ;

Dear Fergal

YVou have asked me to comment on the capital gains fax planning structure which has been

proposed with a view o rminimising any future Irish tax liabilities on a possible disposal of
your shares in France.

My understanding of the proposed structure, and my comments below, are based on a Brief
which was presented to Tommy McCann SC on 16 Martch 1995 (the text which T have is

marked "draft” but 1 assume it is the final paper subrmitted to Mr McCann) and on his Opinion
dated 27 March 1895, 1 understand that you have taken max advice (which I have not seen)

from Coopers & Lybrand.

The following summarises the comments o0 fhe structure which I made at our mesting.

\.  Profile

Even if there is not an early sale of the shares in France, T belisve the tax structure should be
assessed against the likelihood that it may have a reasonably high profile with Irish Revenue.
As | mentioned. the transfer by Drake of the shares in France fo Subeo will be a disposal and
acquisition for fax purposes i the hands of Drake and Subco, respectively, The establishment
of Newco will be an acquisition for ax purposes by Drake while the (admittedly small)
distribution on liquidaticn of Newco will be a disposal for Drake (probably in the same
sccounting period as the acquisition). Any non-cash liquidation distributions made by Newco
(the prime example here is. o course. the distribution to Drake BY of the shares in Subco) wiil
be a disposal for tax purposes by Newco, Finally, the change of residence of Subco will mark
the end and beginping of tax accounting periods for that company (section 8, Corporation Tax
Act 1976) it the change of residerce takes place on a date other than the normal accounting
date of the company. In any event, the change of residence of Subco is something to which
one wauld want to draw the attention of Irish Revenue.

I make these points not to suggest any weakness in the tax structure proposed. Rather, [ am
pointing out that. given the number of steps in the structure which have some Trish tax
significance. it must be possible that Insh Revenue will ke some interest in it even if the
shares in France are not sold for some time.

Fadreswy Bennert + Fonald Bolos < Trewnt Bowen = Gare Brmon ¢ Aler Bums - Jonn Lopers
Wenl Copke = Chmsiopher Cullen + ROzem Chz + Mark Dobben ¢ i Dootly « Geramd FRpes

P Ty




R
kl"ﬁ/! EJ Stokes Kennedy Crow ley

T~

7. General Approach

As | mentioned when we spoke, the approach, which ! took in reviewing the papers was to look
at what T think are the relevant fechnical tax issues before considering the possible impact of
section 86, | will reverse the sequence here and comment. first briefly on section 86.

3.  Section 86 Finam:: Act 1989 -

As you are aware, Section R6 was introduced following the failure of Irish Revenue {o persuade
the Supreme Court to take a neubstance over form" approach in zpplying tax law fo commercial
transaciions. The facts in the McGrath case were very similar to those in eariier UK cases
where lnland Revenue had been successful. Once the Supreme Court declined to follow the
UK precedent, the Irish authorties felt that they had Hitle choice but to introduce a general
anti-avoidance section.

Developments over the past few years in the UK and Ireland would suggest that the taxpayer’s
win in McGrath was something of a Pytrhic victory. UK case law Over the past decade has -
seen a narrowing of the potential scope of the earlier decisions in the UK McGrath-type cases.
The result is that taxpayers and their advisers have some practical guidance as to the scope of

the substance over form doctrine.

11 Ireland. we have a very widely-drafted seneral anti-avoidance section. We have no case law
guidance on ils possible scope of vimitations for the very simple reason that the Irish authorities
have not taken any case under the section.

[ would expect Revenue fo be very cautious in their use of section 86. It is probably stating the
obvious to say that they will only take a case which they are very confident of winning, '
However. experience on the UK side would suggest that even a Judgement in favour of
Revenue might result in some narrowing of the perceived potential scope of the section. That
seems to me to be a risk which Revenue would sensibly run only if the potential upside in
terms of tax vield is sufficiently attractive. Thus it would be strange to see Revenue running a
case under section 86 where the tax involved is, say, £100,000 but they might feel they had
little to lose where the tax involved is. say. 250m. It would be little more than speculation to

hazard o guess as to where £7m lies on this continuum!

[ would like to make two comments on section 86 in its possible application to your proposed
structure.

When we first met, | wondered whether Counsel was assuming an early sale of the shares in
Erance in the light of his comment (at page 12 of the Opinion) "as the amounts are 30 large and
45 there does not appear to be any serious downside risk involved with the transaction, if &
section 86 attzck should be successful®. The Brief made it quite clear {at paragraph 1.1) that
Drake has no definite intention to dispose of its investment in France. Nevertheless, in the
light of the extract irom the Cpinion which I have just quoted T have suggested that it would be

prudent to ask Counsel what e had in rmind in drafting that.

One of the points which we discussed when we met was whether section 86 could in any event
be applied by Revenve prior to the sale of the shares in France: My own view is that the
section could be so applied and 1 have {wo Teasons for saying this.
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If section 86 is to be applied. the Revenue Commissioners must form the opinion that a
transaction is a tax avoidance transaction. This involves the Revenue Commissiocners forming
the opinion that a transaction gives rise to, or would but for section 86 give rise to, a tax
ndvantage. The term "tax advantage" is defined in section 86 (1) to rnean "a reducton,
avoidance or deferral of any charge or assessment o [ax, including any potential or prospective
charge or assessment”. This wording seems to me to be sufficiently broad as to caich a
cransaction even where there is no current [ax saving. '

Assume for the moment that T am incorrect in what T have just suggested so that it is necessary
to point to a current ax saving achieved by the transaction if section 36 is to apply. It seems to
me that we could still be within the ambit of section 36 even if the ultimate sale of the shares in
Erance has not taken place. The reason for this is that a straight sale of the shares in France by
Drake to Drake BV would give rise to a & liability in Drake or The basis of an assumed, ’
open-market price for the transaction. Thus it could be argued that the various steps which
result in the shares in France being owned by a Dutch-resident wholly-owned subsidiary of
Drake BV are susceptible to attack under section 86 even if the uitimate sale of the shares in

France has not taken place.

In any event, ;my Mmain purpose in raising these points is 1o suggest to you that Mr McCann be
asked (which | understand he has been) fo clarify the extract quoted above from his Opinion.
To the extent that the fransaction proceeds on the basis of his view that section 86 should not
apply. [ think you might usefully ask whether he would be equaily confident in this conclusion
if. as the Brief clearly envisages, the shares in France might not be seld for some time, if at
all. Clearly the worst possible answer is that you end up paying fax where you have not
realised a third-party sale of the shares 'q France. A second concern, and one which I think
should also be put to Counsel, is the timing of any possible tax charge in the event of the
successful zpplication of section 86 by Revenue. The concern here is that a reduction in the
value of the shares in France prior to their sale cutside the proup might give a higher tax
Jiability than would have been suffered if no planning had been done. :

Mr McCann's main thesis in refation to section 86 is that Revenue would bave difficulty in
applying it on const futional grounds. I am very aware of the strength of feeling of Counsel on
this point but I fear it is not something on which T can usefully comment since 1 have no
expertise in constitutional jaw. Nevertheless 1 would say that Mr McCann's opinion on Section
R6 is as strong as you could hope to get on this matter.

4. Timing

Since the shares in France are quoted securities, | think we need to be careful that movements

in the share price in the course of the implementation of the proposed structure do not give rise
to tax costs. As the Brief notes (af paragraph 2.4. 1), the distribution to Drake BV of Newco’s
shares in Subco would be tegarded as a disposal for Trish tax purposes. The Brief suggests that

no capital pains tax will anse since the shares in Subco would have no value.

The question which I have here is whether the tme which will elapse between the transfer of
the shares in France to Subco and the distribution in specie of the shares in Subco fo Drake BY
i the course of the liquidation of Newco might leave some value in the shares in Subco arising
from an increase in the underlying value of the shares in France., You mentioned that some
form of option arrangement might be put in place to cap this buit I cannot comment on these
arrangements because 1 do not have any ‘nformation on them. However, 1 did say that the
effectiveness of any such arrangements should be assessed in the light of provisions in section

33 Capital Gains Tax Act 1975 dealing with transactions between connected persons.
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The impact of any increase in the value of the shares in France should also be assessed at the
level of Drake BV. In this case the question, which 1 understand you are having addressed. is
whether an increase in the valug of the shares in France (which would result in an increase in
the value of the shares in Subco and of Drake BV's shares in Newco) would cause any tax
jssue in the Netherlands ot would be covered by the participation exemption.

5. Trading

The Brief to Counsel makes it clear that the shares in Prance are not irading stock for Drake.
Tor the reasons which T outlined at our meeting. and which I summanse below, I think itis
equally important to be saisfied that the shares wiil not be seen as trading stock of Subco.
Briefly. section 13] Corporation Tax Act 1676, when combined with paragraph 15 of Schedule
| to the Capital Gains Tax Act 1975, provides that where a group company (Subco) acguires an
asset (the shares in France) as rading stock from another group member (Drake) for which the
asset was not frading stock, the acquiTing COMpany is rreated as having acquired the assetasa
capifal asset and then as having disposed of and re-acquired the asset at its market value. The
net result of this is that the transteree company is taxed on the chargeable gain but gets an .
uplift to market value in the carrying cost of the asset as trading stock. The tax charge on the
capital gain can be avoided if the transferee (Subco on our facts) elects that its carrying cost of
the asset ag trading stock be reduced by the amount of the charpeable gain. The intended effect
of this is that the gain should be picked up as an income pain when the property is ultimately

sold.

Notwithstanding my earlier comments on the profile which this overall transaction may have
with Revenue in any event, I think one would be reluctant 10 give the structure the additional
prominence which an clection made under paragraph 15 would involve. In addition it should
be noted that an election under paragraph 13, with & view fo avoiding the tax charge on the
unrealised capital gain. may be made only where the faxpayer "is chargeable to income tax (or
corporation tax) in respect of the profits of the trade under Case 1 of Schedule D". Tt could
cerminly be argued that this condition is met in circumstances where Subco is in the first
“nstance resident in Ireland but it is not, [ think. an argument which I would like to be TUnNIng

‘n the event of a fairly quick change in the residence of Subco.

Tn summary. i believe everything possible should be done, consistent with the overall tax
planning for your group cormpanies. to ensure that Subco cannot be regarded as a trading
company. ln doing this. I think some attention should be paid to UK ax cases which have
been decided on the corresponding UK legisiation (while these cases dealt with artempts o
convert capifal losses into income losses rather than with chargeable gains. the findings as to
what did and did not constitute & trade are interesting). [ think it would also be important to be
able to reach a fairly firm-conclusion on this point. even against the possibie background of &

fairly early disposal of the shares in France. One of the key factors in a determination of
trading status is the infention of the taxpayer with regard 10 the asset when it was acquired.
However. we should bear in mind that Revenue are mvarnably looking at matters such as this

with the benefit of hindsight.

6. Residence

| agree with the analysis in the Brief (at section 6.2.3) that the purported change in residence of
Subco iz one of the most likely areas of aftack from Revenue. Asl mentioned earlier, the
change of residence 1s something to which you will want o draw the atiention of Revenue. It

. e B e S vl steme be faken to support the desired tax position.
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As you are aware. there is no stafutory definition of residence for Irish corporation tax
purposes. Old UK case law. which is binding here in this matter, points to corporate residence
being located at the place where the central management and control of the company is
exercised. The location of a company’s central management and contrel is a question of fact to

be determined in the light of the available evidence.

Under the proposed structure, it 5 a8 important that Subco be resident in [reland at the outset
(in prder to facilitate a tax-free transfer to it of the shares in France under section 130) as it is
that Subco should be resident outside Ireland at the time of the ultimate disposal of the shares
'q France (with a view to avoiding a charge {0 Irish tax on the disposal). Thus if would be
necessary at 30me Siage o be able to point to a change in residence of Subco and to be able to
point to facts which support this. :

1 Subco's only purpose is to hold the shares in France, it occursto me that the oply Smes at
which evidence might be available as o the Jocation of significant strategic decision-making on
behalf of the company is on the acquisition of the shares from Drake and on the ultimate sale
of the shares in France to a third party. At all other fimes it seems likely that the Board of
Subco will have little to do but to observe the normal statutory formalities. For this reason,
and with a view to giving the board some ocassion to meet and make decisions at the time of-its
purported change in cesidence (which by definition will have to precede 2 decision on the sale

of the shares in France). I suggest that you consider having some other activity or investment
in Subco. ’

[F this is not done. I would certainly have s0me CONCETR sbout the point which you raised on
Friday about the parent company consent which will be required for'any sale of the shares in
France. Presumably the consent 1S 5 shareholder consent but it is my understanding that such a
consent would normally involve a cecommendation from the directors of the parent company.
The immediate concern which you raised ‘s that the exercise in lreland of tie functions which
lead to the shareholder consent might have some implications for the residence position of '

Subro.
[ think this concern is well founded.

The following extract from Taxaton of Companies and Company Reconstructions (Bramwell,
4th Edition. paragraph 12.03) is in point:

"The ceiitral management and coatrol. or a8 it is sometimes expressed "the superior and
directing authority” of a company is not the same as the day-to-day supervision of the
company’s business although the two may often be vested in the same person or body of
persons. 1t is the authority which decides upon matters of general policy relaling to the
company’s business. For example. it will decide whether the company will continue to carry
on an existing business or diversify into other activities, whether the company should carry on
business at all. how the business ot the company should be financed. In other words. a body
will exercise the central management and control of a company if it takes decisions on )
“strategic” or fundamental questions of policy relating to the direction of the business. Thus in
one case where the directors of a compzaiy. carrying on business in America, held regular
meetings of a committee of the Board of Directors in America, but reserved matters of major
importance for board meetings in the United Kingdom, it was held that the company was
resident in the United Kingdom. The Lord Chancellor said:

" it is clear that the ditectorate in Manchester was a directorate of pararnount authonify
as is shown not only by the fact that the reserved subjects are kept for them in
extraordinary session. but by this that....they were constantly supervising and guiding the
inw nf the company. even as regards matters which belonged to manufacture and
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I attach for your information a copy of a Statemnent of Practice 1ssued by the UK Inland
Revenue in July 1983 on Company Residence. ! would refer you in particular (o the material
in paragraphs A-07 and A-08. From this it will. I think, be clear that the fact that a decision to
sell the shares in France will be subject to approval in Ireland will cause some concern ow
residence. This concern will not be eliminated by having other matters which engage the
attention of the directers of Subco but 1 do think it will be helpful if the shares in France do not
constitute the only business asset of Subco so that one can point to activities of the directors of
Subco in other areas as 2 counterbalance to the significance which might be attached to the
Irish approval of the sale of the shares in France. )

7. Bushmills Precedent

The Brief (at section 5) refers to the two arguments made by the Inland Revenue in the
Bushmills case {Rurman v Hedges & Butler) and Counsel in his Opinion gives it as his view
that these arguments, if advanced in an Trish court, would not be successful.

Since that case is sixteen years old, I think it would be useful also if the opinions which you
have taken on this proposal were to refer to a line of thinking advanced far more recently by
Iniand Revenue on the scope of the "liquidation exclusion” from the charge to tax under section
[35 Corporation Tax Act 1976, Inland Revenue expressed the view, af a ime when the B
legislation was identical to ours, that the proviso which prevents a charge to capital gains tax in
the case of a liquidation applies only in a case in which an asset is fransferred from a single
subsidiary to its parent and the subsidiary is subsequently liguidated so that the group

constituted by these two companies ceases {0 exist.

The UK introduced legislation in 1992 (but effective Novembper 1991) which is intended to
confirm this narrower iiterpretation of the proviso. The Inland Revenue's contention that the
legislation prior to its amendment should also be interpreted in this narrow way found little
favour with UK tax commentators. However. since the 1991/92 amendment was somewhat
controversial and might be looked at by an Lrish Inspector of Taxes seeking to levy tax on your
proposed structure. 1 think it would be as well that the matter is included in the opinions which
you have, | should say that it is my view that the narrower interpretation is simply incorrect
and that. subject to meeting the varjous requirements of the legislation. 2 tax charge would not
arise under section 133 by virtue of the liquidation of Newco. I understand that Counsel has
now addressed this specific point and that his conclusion is favourable.

8.  Shareholdings in Newco

There may be some Duich tax advantage from having a 75%-25% rather than 2 76 %-24%
shareholding arrangement in Newco. This will not present any lIrish difficulties since the
requirement for an lIrish group structure is that Drake should hold at least 75% of the ordinary

share capital of Newco.

9.  Funding of Subco

| understand that the current intention in relation to the funding of Subco is that Drake will
make an interest-free loan to it. In the event that you have some taxable income in the
Netherlands and that Subco, following the transfer of its residence to the Netherlands, is part of
fhe Drake BY tax consolidation group {fiscal unity) it might be interesting to consider whether
there {s any case for a claim for a deduction for deemed interest expense on the inter-company
loan applying arms-length principles.
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10. Interest Relief

I understand that the various steps in the proﬁosed structure have been assessed fo ensure that
they do not cause any difficulty for any of your existing interest relief claims under section 33
Fipance Act 1$74/Section 10 Corporation Tax Act 1976./

(1. Stamp Duty -

o

[ understand that William Pry are looking at the Stamp Duty implicaticns of the proposal and [
make no comments on.this.

12. Conclusion

As | mentioned when we frst spoke. | have seen this structure used before in circumstances
where a sale of the underlying asset was imminent so that the only alternafive to the
implementation of the plan was to pay the tax on the gain. I have some reservafions about
using the plan where a third-party sale of the underlying shares iy uncertain, my concern being
that a tax charge could arise before cash (from an external sale of the shares) is available to pay
it, 1f the points which [ have made in this letier can be addressed in implementation, it should
be. the vase that such a tax charge could arise only by reference to Section 86. As I have
acknowledged above, the Opinion which you have from Counsel on Section 86 is as strong as
you could reasonably expect to get in this difficult area. N

This letter responds o your request for a second view on the issues relevant to the proposed
plan. Since T have not been involved in devising the plan or in its implementation, you will
appreciate that [ cannot and do not accept responsibility for any tax costs which may arise from
implementaion. :

Yours sincerely

Pat O Brien
Portier
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Facsimile Message

To: Michael Meghen , . Faz No: 6688506

From: Michael Scholefield ) Date: 11 July 1995

=2

B ' . No. of Pages to follow: 1

If this message is notreceived in full please contact Clare on +353 1 2831011

Message:

Fymther to onr ielephone conversation in relation to the letter agreed o be sent to Neil -

McCarm, perhaps you could consider whether it would be appropriate to send something in
the attached form. '

DCC ple PCC House Breweny Road Sillorgan Blackrock Co Dublin lreland
ol s mEm 4 ooe<ndt Eewe 4%R% 7 2RR1D1T /2831018




Mr Neil McCann
Lhairrnan
Byifes ple etc.

Dear Neil,

L] - - . h ’ '
I have talked to Alvin Price of William Fry about the proposed transfer by DCC within their
group of their holding in Fyffes ple.

Notfication obligations in relation to a share transfer lic with the shareholder rather than the
company in which the holding is held.

Tt is for DCC to decide whether a nofification is required under the Act.

Alvin Price is advising DCC that as the transfer is within the same proup a nofification is not .-

NECESSATY.

Yours sincerely eic.

c.c. Jim Flavin
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Facsimile Message

Tes: - Alvin Price Faxz No: 6688208

From: Daphne Date: 14 July 1895

No. of Pages to follow: 1
Tf this message is not received in full please contact Michael Scholefield on +353 1 2831011.

Message:

Alvin, re the atfached Michael is amxious to get a rather more specific letier setting out the
citnation with regard to Comparies Acts, Yellow Book, Blue Book etc.
I am on boliday 15/7/95 - 30/7/95 inclusive so if yon wonld revert to Michael on this, please.

I hope you enjoyed your holiday,
Best regards,

Da:%

g:“

DGC ple DO House Brewery Hoad Sillorgan Biackroek Co Dublin ireland

+ minma a4 ] D04 N4 D




uy/o4 85 14:50 ETE3IDE WILLIAM.FRY & CO

Eous
WILLIAM FRY
SOLICITORS
STEWILTDR SOUSE, WETUN PLACE, DUBLIN 2, IRELAND
TEl EEHONE (352-1) &5 T
sRINCIPAL FAX NUMBER (353-1) 6628 7016 |
ATTENTION OF ks, Dephne Tease
COMBANY neo plo
FAX NO. 283 1017
FROHM ‘ Alvin Price
CUR REF = 2430-002-AF
MO. OF PAGES  _ 1
IBSCLUDING THIS ORE : DATE 7 april 1995
= vOU DO NOT RECEIVE ALL THE PAGES, PLEASE TELEPHONE '
(353-1) 668 1711 AND ASK FOR - LIZ ' : .

MESSAGE

Deaxr Daphne,

¥ refer to our tslaphone comversation sad wish to confimm that in my view
where there is no change in the registsred sharsholder and no movement of
the pensficial ownership of the relevant shares in & company (say, COmMRARRY
2) outside the shars=holdex’s 1005 owned GIoUp, 20 REW requirement to notify
Company b arises.

vours sinceraly,

7 éf@
FfAlvin F.M. Price

WilLLTam FRY
Spiicitors

zé-\‘fm&-: Bl
F4EILT, Yeddons Base
Biow Boce .

CONFIDERTIALITY HOTE: Tie messsgs tn this fax [s corfidential and for the use of ihe mersonis) named abo
puly. lyou have recefved thiz messegs In &0, plezse notify us inynediately snd degiroy the message recelve
and any coples of it Wt you M=y have ke,
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Memorandum
To: Tim i ce: Fergal ‘Tommy
From: Deaphne
Date: 14 July 1995
Re: ExampleCo. Tax Planning "

o

Pat O°Brien is making the point in his leiter of 10 July 1995 that a tax charge could erise
before cash (from an external sale of the shares) is available to pay it.

This could arise because of _ e

1. assessment under Section 86

or . :

2. SubCo. held to be a company trading in shares => crystallisation of CGT Hability on
acquisition of shares by SubCo. (Section 131 CTA 1976

Because of the possibility of the above, SKC have only seen the planned tax structure used
where a sale was immiment => if CGT payable, realisation proceeds available to pay it.

I discussed Pat O°Brien’s conclusion (page 7 of letter) with Terry O*Driscoll of Coopers. He
made the following points:

If restructuring postponed until sale imminent:

1. Hecause of the short time frame between restmicturing and disposal => mors difficult
to establish the tax residency of SubCo oifshore
28/
2. increases the risk of SubCo being seen a frading company
3. enables the Revenue to quantify tax saved for the purpose of a Section 86 assessment.

He also made the point that if we postpone the tax restructuring we run a not insignificant risk
of a change in the Irish legislation to close the loophole as in UKL

Fowever we have fo assess the risks of geiting caught with a fax liability pre disposal
outside of the Group if we go aliead with the restruciuring.

R

[

Vi




Re Section 86

I am quoting from Fergal’s mermo to you of 15 June 1995 as follows:

“The possibility of a successful attempt to zssess a potential tax advantage at say, the time of
transfer of the shares in ExampleCo. to 5ubCo. is, in the opinion of Counsel, very unlikely,
The Revenue would face exfreme practical dificulties in calculating the potential tax
advantage. Notwithstanding the above, there can be no guarantee that the Revenue would be
unsuccessful in seeking to epply Section 86 particularly as the section has yet to come before
the Irish courts. In Counsel’s opinion, however, the Section 86 risk is mot sufficient to
prevent the proposals being adopted. He also believes that there is a “grave risk that Section
86 is unconstitutional™ i
o = . "

Counsel’s opinion was given in the light of being aware that no definite intention fo dispose
of ExampleCo. => he was not assuming that sile imminent,

Re Section 131 CTA 1976 (SubCo. deemed to bé a frading company)

Terry O'Driscell of Coopéfs thinks it would be very difficulf for the Revenue fo establish that
SubCo. is a trading company in advance of the sale of the ExampleCo. shares by SubCo.

1 He referred to the statement made in the application to the Dutch tax authorities for
the pasticipation exemption e ExampleCo. - no intention to sell the shares in the near
future efc.

2. The loan agreement betwesn DCC Properties Lid and SubCo. whereby Properties is

lending the fonds to SubCo. to buy the ExampleCo. shares is being amended to be of a
15 year term and subordinated, :
In addition, he is advising us to review all minutes fo ensure thatf they contain nothing which
would indicate that the shares in ExampleCo. are for sale. I have discussed this point with
Tommy rs Executive WIH minutes and he is going to review those.
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Proposal io tyansfer bensficial ownership of shares in Fyifes fiom DCC and S&TL inftially to
X¥7and then to BV,

Shares wont go omside the Gromnp and registered holding is the same
advise that there is no requirement to notiy.

0O/S Calls Matters 18/7

Record of all Annual Report & Accounts sinee 1977 — Record of Aceomnts 7
ACM Mimzttes amendments

JP Motgan Inv. Relations

Aiglinn O°Ferrell - UK Directors - UK Exampleco implications

Michael Meshen — a letter tn NMeC

e

C&L 0171 5884000
. Jook Maxwell MacDonald
Rowan Simmons




1




Coopers.
&l ybrand

DATH:

TO:
LOCATION:
FAX NO:

FROM:

Total rumber of pager {
]

gy ¢6l88l 10
|
P.0, Box 1283 lelephone {01) BEY D353
| Fikwillon Houps geg Bop2
Wilton Placo E7H DI0E
Dubfin 2
FAY TRANSMISSION FORM

18 Fuly
DeC ?‘D

fohn K

i FAY HO:- (01) 6765792

1995

Fear.ga] O* Dwyer

2831%)1% -

ally

page)

OE:01 3L S6-100-81

i:ui {0

nni;

iy BTS 5762
SED 17E2
e

ol rajerense

18

i
!

I say pages ate

i
1
!

" pleasge

| |
inaiuding this

hot vecelvad, or ate tlegible,
advise immeciiaté,;y

Dear Peargal

There follows a copd

v t;he Tiyich #x

signed by the Dutch Fax [nspector.

Regards,

for Coopers & Lybrand

Siepars & Lynrand K & omsaiber 2l Cempbm B L' yhmnr Irtsirakinnat], o BT

H
¥

-

i
i
!
|
|

T iy v Bary B nedime I mtomes Wi Jha Liileel Hinpeiam.,
Dbty Gors Wlerkard Limesil: Kikansy Weasril

rnling in respect of DCC Irternatlonal Heldings BV,

hii kil nessclaking neapoming In Ewlitonand, Auihiiesd by fie iUl al Ciures &4 Asconiizne




2. " L5 1D i£:01 3L T8
\.uua":‘:_l?; B e 1 BV r_l,.;-.u.-z.u-.:usu:\u:zl [ Ay ud Seus DAH PeR  ULD FLo2
i

COB erg . Brizsiiigadviegurs Praz ﬁmﬂﬁ:v:!plﬁm 5= Tt + 4] - 20-SEAHG 4

he 147 kieyws srd Gnulants 1087 )% Arelerdnn tEphs 1 5L 20 MEREEDE
&L mﬁd 4, Eﬁﬁlﬁ

y tosg Gk Alesdon

) g, Rythgilandi
’ | -

i
Guschis mavypu Warpadt

Belnﬁt#ﬁgdieﬁst qni%rnsminﬁam p
Tomey. mEvEodw mif FlH. WRERERE | —
Elagafasiweg 1 | '

1048 BB ANBTRRLAM §ofunt] LEES

!
: i

B

i

;V.L, LB s

QQ;_THTKRHAT?DHﬁ‘

1, Wamens Lo lhecfde ganssmds vennoubechAPREn VIRGEA wi] U pamdashl
qout hat vohgshde/ 0% gaiten en smytandighsdah gaels hidreadac phLEEnGenEL
Rkabban !:M.fﬁk}:_i.n'.& qp da toepksying van d& deulnsmingeyed) gkallizg ’;
gedurends en. nia lafioop vRR wen Hintayne vanscganizacle Dinmen dp VLG guway
mal betrekking tot [BGT 1stsrnationel $aldings B;¥. an wagallike cearnimas
in da toskomatb. . ) '

1

2 Das Pl ‘ﬁb¢%") i Begohnsu zls sen ﬂ&rbﬂniggtiﬁmaﬁtsukaggii‘ Maax
iy nat begin val 4y Jered hegehtip Haddan vaul ¥in nacr eapddrs .
{nvesberingep ¥ieh &asd'ﬁatwik:ald an de vempgRrachap ward cogewsmd o0
weh zogesaamde [In wstrisl Holdlay company”®’ Mh 1284, D= cGEEGALECRED (LB
opgacicht nearw ot Teent vin dp leres Republiek, zlwsas gi] swwml Lo
peveetigd Bls BRYs {atreard. Kpple#n VER de Jesydctuithsn’ 1983 ¢n 1§34 elin
bigaslotan- ‘ :

.

. i
L3 "By aﬁtiviﬁﬁdk&ﬂ vaT 48 Wsnnanhachnp beqbzan it bee dasn ¥ER G
prrakegische Lnygekeeingan o4 ek xEmlaburen VER du veeAwgtschapEen waar b
£} invassesrh pm hun pakensed 5y s onewikbkeled, Hase dosletallimg 1§ hat
Lol eRald brengén pf vasgru:sq vin dF merktpoiiblis ss wimgeeanpauitalt ven
hass anahta:mag;a{happijen ¢n deninemingen dosor dirset im hat meRspEsSRL
s de stxabeglrpbs pusiisslingan wan dds veanedkschigpen vd peftloipgosn.
pparees =2l bee i Hew a1 pEmE g Logehten gen yirtagemrourgiglng 8
verkeijgen ln oA Read ven Bepilit EQ verirlijge =i} difkw!|1d galaidalilk
\abn meardeshel dEpREREL {n haad lovaeharingwa. Ba pirgioa’s 8-1F waR b
{zurralsnifig 1454 |gevan =em 8 si ipaicht in hak Inveeesringepreflel.; be
vennoatashep fiehd wlah sp da voipgsnde docbufEnt '

(i} lci-?&n#miﬂé&la

(ALY dlamwtverioning s=n dn compitefindusteds
(1Ll arg’q.zgi& an sfpewarked pile

{1} gezendnsidesags

[}

i
Geprard & brbeend Pheswisati i #Weﬁmﬁw&q
Srrdia Salely Enpinpssbod, aomegraetes Gi Pkt pud. £ it th Lyeepetedt
Kk} 16 ) ATy Form b B & gﬁw‘




£0°d | 2BL58L 10 | 1E:0T 30 96-10r-B1

e LR

"

. " ' -
SEeUELE N HE b e ae g SU . ) 2k SEESEER NA,ULD ©.UH

: . |
T | |
gﬁiyﬁ%?ﬂﬁd o %h e . i

i

§

|

!

gpamingrn T
Py mave. me FiH

WarR kLl
R

hslastingdiense 2fle

- -7 -

=

b, foor zich tp speciallzeven in dezg vler vegigren, ked KO eerEaliEran
Jat de vesrdighedsn yai hasy parjoneel aenpluften bil die seckersn asaarin
wgat dochtsrmadtepha plian en dew Inemingen astluf zijn, um cedosnds da
kusgevosgie wagrdg van hun bdbs kumhald 54 da underpesisgan to

VA CgReLEn, WO0 wil wlch in het {imundsr concentyaveh op et catwikkelen
vai 8&A gadatiiilbn:ﬁn yennis van d& bedel]frackivitelton yea wen
dnohisrmsatechapph] of deslneaily, hes advirersn welks gebisdes verder
ontwlickald diensy he dordan, wWasy da sneralz ven het mexapeesnt sich op
diant ks richken mn hoe des¢ dodlytelliegen gﬁﬁfﬁa:ausa:i mealen wordad,
DadpHargt assiskapry d= OOXporate Finance dfdaling vam bug
Jduehturmgatgohepiijsn an deslngningan bij hat aga- en varhepea yem
dasinemisgen, dege 4@ mdvideren bid ssqulsitiam gn _
demaisvegtaringebasliseingen, *vixgutst bte idestificacen pe t5 aggisbaven
Hli de imPLamzntij.t.d.n.

ﬂ:iki:nii:aﬁ
L DOG i3 wan méning drt heer shrusiuds dle toy nu o9 ﬁ5¢4~¢91¢,gg
. yoop Hear sol v p¢r:i¢ipntiamkntz=thpij. ve:@ptﬂtd‘m&sh whiddR YRIWEES

haer groulenda wUeCER ox sntwitkeling en omvortihy tob fes “Indaatiink
Haldig compeny’, ok overwsglhgkd flarpdl siin ged.t :
|

{5} %GQ s paivireltsn worden anzé@Ethnranbiaaalaz. asng%ﬁlﬁn
zlj |heas agtyurliike grens 1n de; Jarse Eepsbliek ba:aL}g
heafx|

(hy biy| iz ven plaf)in da seakomut poguisicizs te plegen ap hal
guf9¢=aa vhetaland, hat verandgd- KoniskriiR em Waurd
ﬁ*bikﬂr . ":

s !‘élq pep walgrosid bedrlif la DGG Tie {n men grecss ‘NEE%.

caoggenisatis of heav bestzands lgotiviseiesa, wolke |

biﬁkinﬁ@élﬁ witen gaaannsaiinaaﬁd in déwm ?Eﬁﬁﬁet;ghgpg ol

Lell, ue resrganiseden, opdat wduel veault weh BEREGGRIAL
agpunt ale dlvigle peeepeceiBf pen DElasn elolsbene ’
’mn%stasti :

{4y cezns zal Bii [de respgenieatin da lenga rermiin plensling
) Aa;aganaahpuu derden gEnomén

b

6. o dedd rgda?&n eal, menm sEnes) verandefingen plasts sseten heblen,
T, pOL el h&x:iban:nauda %::ma shrdotuuxz wgrhewaren a2t LpzchineRlng
ven 4e vergehillends operaziopsls sopivibaltan die adf eatplostib

ﬂfﬁ&pﬁﬁiﬂxﬁdigd}ﬁﬂ%&chivihmitﬂn winden £l pleags in twee geparstes
duekégrmaatechepplion (#60 In lreriend ¢p d8n In hel vorenied Bemisheiih)
andera zaaéﬁihé@&aﬁ wert DGE Blo =zullsn wordan overgebrieht ResE i




“, h
] T

‘ cBisal 10
| udnatingeduiosses
i %DC%ETE | Tmi :EW—-J drersttarta
Lybrand :
BulastiﬁgéLmﬁgg Bﬁde}nsmlngtﬁ 1
¢ Eew, meVD. O BLi. WarnRss -
Aﬂiiﬁﬁﬁbﬁ__a*_ﬁ_Fﬂi—_______ﬂ_ - B o=
7. [vcgv¢45) 1
: . i
) 2 i
dgnhha;qaztscth}ij{n hoofdpskalilk mis hat doak het besluky of &4
act lyditslitsn V2R éiq pe werekerkan. o
= l -
f. Dasrhi) hapfkHoo dy inteqnie ow da rol van hesr Teatsesdd

Hedarlendda denh?srvannnuh:ch&p i) 1ntagnatin$£i Holdlags B.¥, ubit e

brelden, sedel duot glebhesiding |ven hasv vol blanen da bestaseds
soLiviceitsn vanidd aroep Lemade doer Le varsxkizeh da¢ B Imtsrnzcional
Holdings B.¥, 4% patentie Kagsft| om aan palangrijkers pel ka epsled bi}
megaliik vogRoms s LEE gepainitiad in Eyrupa =it 4z Yersnighe Bisiea:

paG Thkarnebiens) Holdindd Ba¥.

¥ pee Inbsrmgtlonsl Koldin
gpparichi nes&y Hederlende rach

4 K.V, {"D0C BV} i3 cen vemssolschal ;
gn gavestipd tB imélardsa, Ba asadalen in

LG BY worden pehottden dobr DG als (160% van dd A-sandeien) an BOO
Limbegd (hat lhiﬁﬁiﬂitﬁ%g&VKh -eand:al)» )

| s i
10. ned Limicgd 1= opisvizht NERD het zeohb VEN tha Isias =f B4w, ai%&n:
de yannoobrched uaﬁsna in gaveqtlgd. 21y ke mam 100X dﬂﬂh&&rﬁ&&{&chgg?ij

vath BDEE Ple am wae jvele jaren
cennoetschap ven dd gro8P. &le
panegkilisania, ie ¢& BYOED J&n
vurmindesven of to %a&indlgan.

1. neE 1Y ﬁa!d; Lpgarlaht in
da Brgsles {nvegtaringsn gndst

£

g Maldiongd () Lid, pog BY

Ltd, Hee wie tayenE de begosll

Aeuden in Hamlh?neaua CoFporet
da mobisld gﬁa&pdh%idﬁzurﬂ.

iz gngavedl !2.'1 miljnen lurd

e belapgydikets nlet Tezaed imyaeceringi-
andardesl vin dit;hisvhaven ultesa gesasbs
plan het gebrulfyven IKC Llzitad e

1643 in verpand: mat hat pankrnlisersn van

dén enkale Dugalpe hpndytdrsRrasetERheR

L egla aepn L002-bElshy IR IR Kaldiags (WK}

1g det i) de inbaatering vam ds group (R84

Lon, =en AmariRREREE yoEReoLRORER exudgf Lo

@ Punden van de 1iguida plidains vou &4

groap warden gshnﬁd@n iy, DGO BY tepdnover canteloss lenimges walhe

varkieaen adjn it Isgland.

pese liguids migdslen sijm memsstond

uiLgesst ap dapaiite st wifin dYoorbesgoamd voos ﬁuakamsziga acuukididsic
Depenasst is da DEG LIweR Bomanteal hasz facilikeltsu hi} Gsmhen zan)het
harandsrhapdnlﬁﬁ.ihﬂtga&n {phdudl debk nog geneitl mitisem lumzee Fuadan
vy boakomobligd %nquisitiaﬂ yedjkomt . :

11, Da groEp pogks &ctiaf ng

sr mogall)Ké repygets”y gamenl mﬁﬁaaiéﬁl brshy

niges condissts b4 g&identiﬁime&ﬂd. Asngesizn Blke beckemetige BsRRobp

pepprdaaid sab wapdsn op siin
epn duidsilypirol vees DGO BY

iqlviducle mariies, zist Rat Lep measgeReut
aly dm cudeanhoudrrarmest pekappil rodr &lle

nivk-Lluses pnatrnsmin gun waseis sl] zequisitisd plaagt.

H

26101 AL 56-1N0-81




G0-'d

1

ap ettt Lath
'

;

o MR [ ES R R

P T

' ¢BLSBL 10

o e mILEN - AL eud ooeoem TS VMY

[ R

ﬁﬁﬁgﬂﬁ e taon
Bl ybrand a
]
qussting&ianhn aﬁésrnsmiﬁ;an 1
F,a,9., mEVE WF B, Wardier
AMETERDAM ?n - ~ « B =
Ba Egg;;ﬁaigtﬁlg !

1A ale ondapde

geRsy YET pla=n rngal} ¥

1aH. Barsl sal

L ?ﬁﬂ de rrﬂ:ggnlﬁsiia sosla hlevhoven bercheeved, ig d¢

sn haar dpsineminges aver k4 dragen sen vl 1

pie Limltéd hesr 40,87 paleng i Healthbelve carperatien
avasdragen &&7 Den iy,

47,57 =al ﬁdsiktaﬁ.l

1d, pazlehdeive

yan 4¢ ' steat Manﬁﬁpﬁuna :
ta de vennockechip gotinf in de gganﬂdhaids%drﬁnlﬁﬁn ves B8 ylog
andsrnsmtnaiﬁaannzer yan ds UG gvedp. 2i] i iyida veramigéa Bhaten

gpdeTwabpsts aan

gotinve pel in de4 strateglacha

gepnuatechap.

17. Tan tweedd

sen andsre deelneming, :
gﬁwuna_tandalanhigiinﬂl e 8F win de converteerheze prafsrenta ssndEldh
harit, D PLE gRidp pamit han bipleng ip ¥yffss &15 vinda 1383, '

15: ?fffés qu

Rapibllek, mlwse
dg Intapnationd
B vennoGtichEp

g nugkb &ati?L%

hat Eazopass Vi
sgn helgdting B

ppwnianl beales gy

-

&I

iiaﬁeen

ﬁtn#ind

_pqrperation

16 Effuctanbeis

WAETTE 4% Hadgrlindre vanﬁnat:dhh? ol FRLERE VM

'

qen usnnunasdhéé epgacinkt mELE ket Bkt
tbg en aldea¥ gawastisd.-znala da meew al RERQRELE,

dun [holasting ngar da wlpeb. D -DOO grosy ppeele sen

aibissipgen e Heb mensgeaRt voa @4

2ak DR BY hat helang vuﬂk:ijg%p dau da grosy hawdt {0

Fyfdga Ploy waspin de ghoep momenkedl 112 wan Hel

i

|
15 witt yeonootschap opgaricht gRas hat Treht weh da Lirew
«t) ork im gzyaanigdl e venngotichep is geastasrd o

van Londsn En £, EffacLexbauls vaa publin.
sepibuteut van Hafizasen ga veled proculiben

grote 4

aiten LA zowal joord Ametika, e varsnigd Kealseiik!es

glg im Teripnd. De venndotchap Lo saderarpan Rk

gex |de wiget Ln|lexiasnd ed {5 pist onderwerpea s awn

shernpn Frod Zode)

15. oo Rlo v

gplus thidy

1a Dublin Finsngiel ssrwisas Gemtros of da

: ranwospdt heal dealnaming iit fyffap Fls sht eed

nggpueiatsd cumpeny ) hetpedn dmdar Yerpa &b Eogeist b epeanh bag

ctandazde ¥y but

20, pu NGO &F

wun ByEfun Pl
vap Fyffes Flo,
‘haar J. Elewin.
Ple, fif dg BEY
somnigelie.. TER
det Fyffeg. Fio
cdvizeurdai DOE

iri publin 2w B4
ppPoetanbenxe g

gnel 1id
dwdadn,
pimide 1981 ad¥ !

714 inamks NasE ESVE perg da *Uplintad Begurbsbas KarhytF

ndlﬁ en

wraged.

;Bu?k et skl @f 28R Balangrijk&ginvl@ﬁé sp hetil.

$Ep%ﬂaﬂm2 oG vepsohillends menleren degl ke het masagemesit
Fup ssrate,
patigexnien de cpipichter an freafdent DARssiBuT VEA B, du

reeds wale jrrsn Lid ie ven du Read vin Bastudl VAR Pygfes

(=]

dobr veriageneeordiging in de Reed van Bastulr

YRR da.‘audit“~cnmmi&ﬁL6 g ti “ea&g&a&&ti&ﬂ“a
doer 4 batrohkenheid wan DEG Corparste FIBGHEE,
epurh bi) belangEidike cypmosctivs, Ln 1PE1

ip 1887 hesft DAD de uobesing A9, Préfen wp de

£E:01 L SB-INr-9T




80° ) -
4 S ¢BL58L 10 EE01 Al SB-TNI-B1

e bk g etdd Pt b e e

C&G _&{5 i Blpuiagidibiitint
£ ybrand

Belassingllien: ohdebneingen 1

g MEVT 6 LM, Verhiks : ) .

LideTEEDAH R [ L < & =
. ¥

20,  {veeesigl !%

{ A s
in 198¢ heaft Fyffes Plo sad hufangriike Enpelédscunclrrest G¥E EERRUERT,
waarhd) za sotlaf ware pijgestian goyr DCC. Li 1393 hesfk Pyifed Fic her
alggil VATMIRETD rab §2,% miljoen Ie:ia'?undan-vqﬁhqbgﬁ an GG heeft bijl
Jaga tradigctie guadvissard. Dot hesit afgeaprokkn o= alle pegdalen t#
kopan die miab déoy [het publisk alin gskoohk. E&p kopla weR da learetigkken
1994 van Fyires Blg!is bijpedlapai: U sult opmayken dat B4 ¢arp;r¢tui
Pinamise 28Ry nafgemarks ale do| pelaugtiikels flnanclesl rdvieeus wan da
ygrnoabdohep. X i

, N i

ix. Tun sinde dd #esLnsming.Ln.Fyffak Blg ﬁ#é@ ta dragsn seals )

smachgevsh in p&?&&#ﬂﬁf 17 hia:pnven, hesft (zﬂﬁl-san et al atnpEea |
i2iin Lijgeveagd, opdsf het

plaategavonden (plastavinden) . [Tues gvarelechlen
ondsyabeends -ﬂéc;;:e u mekietdikes te wdlgen zal giin.

1

2E. Tan a&:sté {g Havjove L jtad opgsvicht ogar hat resht van da i;faﬂ
Repeblisd, qlwsér ﬁij ok n £ veutigd. DCO BY heeft Logeschreves sy L0OT
van 4B B-ggndelen ko Marjeve. IR horaridalsn aiff in Hat bealt vam BOG.
Fonperty ,LLmitEd;—.p. REL 1605 doghitdz van Db pluy. opgaclsht masr sat rephk
e ven de lEg4é regubliak sn widaxs pevastleds bg hegpndelen hakben sen |
yepetks tesht of pRrupbekeling|ven Kapitesl, wak als gavelp dal GG BY

garacheigd =2l 4iin kok BlE onyucdesld surplusiin zaval vea llguidatis,

23, Mepjwve zal Lotus groen Limltad up:idhtaﬁ als Baag LRER dsshred,
Leveny maek hek|racht VED d¢ Tavze Republisk. lgtus druen g4l &2 f
renteloms baniog aptvEnish vap! DEG Plo, CARLEARE zl| da ddqimeming war 4w
grosp im Fydfed Pl eal vorweiién. g '

‘ [
24, 2odra d¢ WLETRBSW pagehreven in de psf;§§i§ea 23 za 3% fsltsaidisijm,

zal Haxigve worden geliquidgasd =0 da amndslawjin lotide Brewn sellen;
yprdss a»s:gad:Fg;q zan DEG 39 als nasp sendeslk in do Liguidatie !

witksring. .

25, tek 4@ dq hegdoatilng deb Lotus GrHen haaé%asasl gal we;gzmgt&ﬁhiﬁa&;
Hederiand. i@ Tavlend zal ged |slotsanglite Vﬁﬂﬁanz&uhapﬁkﬁlﬂstiﬁg L1423
gedran &n 88 yapngatschay 4l kantoscruimes fuiren in Ansterdem. Letup

Graen szl in Héd&ﬁland worden garagiat:eard pif de Bemar vEA E&@@ﬁ&n§a1 #f1

e Bolmsringdigaes, Hear Read ven Rggiudr Sl bEutied ULE agwel _

lngagatenen gle B gL-inpesatagan VI Hadertand) Bagﬁggﬁﬁwggaﬁﬁaﬂtﬁéé an

&anésalboudarmj&:g‘m&uingsm zallan alteiultend Ln Heditylond werdea |
Ngehoaudss - : i

25, Indlem Lgtuy ¢raen tpwahar ven Haderland wordl, mel hal alst hatalen
ven TEOLE 2R 14 L;&ning yoa DO Ple wasden bychauwd &lf =9 vegpdeek
varabreke doop!de) meodeEma&ba kapph) ko hadr hgederighalid vek :
candealpogder an pordsa vas&&Fkt sl aen Lnfagmelg'a&gitEazulﬁggLﬁﬁiiﬁ
Lobus Grogn. 2% filgkleve rentR 0P dg luning edl disuresgewelge endE FHa R e
siin fE0 486 jagrililkaa Hafdinpg YEN wapiraalebalanting we@ rE. ;
i . i




iD'd

26

{varrode)

281801 1 vEIDT 3L 9B-T0-B1
gﬁ?ﬂgﬁr& iﬂiﬁ&é;h;HML
ybrand :
Belastiggdiangt ﬂadsgﬁﬂmﬁugﬁn T P 2
Fonaw mevr, mr KM Wernaskt Sy w :
: [ PN AT S < & -

i

pp grond vED &:e;ggk 13 1id 1 ven de Wat on dz %éqnuo;:c&&ptbti&itim;
1pgd, =el dg-Fletipws pants weile wobds gernppﬂggaard deer Latud Srewn:

plat aftzokbear

deslnembng

zelagtingraqeling v

%1

Grean, verdsaksn wij u op baglejvin de hierbﬁ#ﬁ@i?&rmﬁléu faiten ket
volgenda ta bevsetlgunt ' o

gijs, cmdat zi] verbend hoedh meb dan Lulieelender

] e

Hememe DGOLBY|en, indlen wi) inweasz YRR E?daslmﬁd wardl, Leotue

(L)

{44}

(iid)

EEQEE%-%E& flat |wordeh gercht d# ssrdelen kg ggﬁqaﬁt‘i
;gh%?gaa gdr chdernegmingen in Go|wids $0BLEKSE, &&ggaﬁ%#.in
émgﬁggugg 4 hieTuqcr, ke hauﬂangils belsgalng sle vnfm?i&
in @;gikal 14 1ld 2 ven de Wet op de Vesssotschepsbalasting
1342, nosh dg afmdalan Lb knders tuprenhordate mtats |
gohfipl]en wisy astiva vour mag den 788 bestdss uit
dipbaua. of indirecte dealne&in;?nr{n.daxgmiljku :
indgrramifgen. fr het biisondye kal bud B¢ anist wardan
ﬁa%hl liear 4mn dlan in Hﬂnlthﬂ?iVE QQIPEiltiga‘ ool ;
ﬁqL§in§b (UK) Lid, Hepjeve Ltd khd Lotus Grees bLtd tr
sutien wle weerpusd af mle balagging seale voyesid in-
?gﬁ{kul 11 pavagrsaf 2 ven du WEr op dd¢ Yosustat oakapa<
alherlng L8E5.| Hite sen da neagign vereistoa Rensess |l
prsikel $3 van de Wee op de Vaﬁﬁnntﬂﬂkags§alm&tLﬁ3 1§§§
Qarﬁg woldaan, sal bsr ake 44 ﬁ&vi&&aisﬁt#:i}&!#tliﬁs REN
bue%iaai&s alinl . i

oths-oraes Lid sal niet warden [geosht d¢ comdelen in]
Eyﬁ§ug flo &= Houden RLE vouriiid uf slb Leleggfeg als
nadoetd im apedkel 13 tid 2 vadide Wet o 8 i
Uennoutéchapsbdlasting 1983, Dérhalve sal, mics sais d
evarigs waysinten vER srtikel $3 vin de ok op de %
?ﬁqﬁ&é&&nhﬁ?%b laeeipe worde wchdaem, tew sahe 4@
deslnemingeveljetelling ven tognRering wlia, :
i |
i

i
!
i

Indlen ¢ wolegg DOC BV, en Lnéaa gresd imdien Y4B
bppaseing, oplreden ele poudptunmnstschappl) tEv rekle ven
delln (1) enfef (44] genoemds deelnemiagen, sullea 83 ter
sdlkz wem him wibnegementaot iedediian renalnote $4f ven &6 Ln
Rﬂékrl&nd Arerhan varbondes Eﬂéﬁan alm hijéra&é X 43
wifist REMEETIAY . i

. i
pebs suling el gelden vous gei periods vesm fem hesg bl
viky valledigs| nogkjaven, ta rakenea vimaf hetl BeRRAL
wearep 40 agtilitsleen vasxes @e culing betrekhing heait In
Bakesland gilnl 22DREVRAESI. ;




80-'d
28L58L 10 yE:01 ANl 56-1N1-81

v"l

ers i

) %a?ggrand o ) | |

i

i
Kolezbingddenst &udsrﬁéang&n 1
P, MBYD: WE P L

o

ey (verveld)

Tos Jsuli,f;g: han dERIER verlangd wﬁrd{s;n yody GEh ELETS 6 plodd
YA ren nobgste qiE: posdiaren: t:%aij earlosglug in serg)d
soul glin met watgeylne af jurieprufentle

i )

ii o .

) vggiﬂ*’gm; kan suepmin pieatmﬂét;ni indlem dasa In auijé‘ ia |
wgtl nal Of et momanb gnlamus ha;ﬁ'id mat batrebllir Lot hat
-'mfg‘;‘;w;i;q van rulings, ludien €P grond VAR et gepuilicedrde
pallgid op dat mam it gesn nladwe :ﬁlina hem wupden af gREEVER,
¥an verlsting vEd da ruling tiazal‘;;!futtmhx plaatevinden Lat

2l hgogsha wEE clledige LbekikEen hE dq detwst VA

Pu\ivi_(_kia,l.i# wan he Ee“ijiigd‘ﬁ 551{,?5“
i 1 !

peda jullng kea o {eder poment palindigd wurden, indlel
piiiue dak sEn da yalenbingeiteriiplesn vai wadugleed 9§ van
san kpduy lamd 38 ynjulsy of orvalhadis bagld io gegaven ¢En
do| pptivitaitan qin halm;hghhmd?; of da flecale tobmendd Lity

da;w'{an in Hudgrl nd,

{ed)

: L
Indien 4 msvw hak bayinskamnde apaQoEd Rubb BRED; VAETRERER Wiy u biigeyeagdt

kuple weén Adsny b:ﬁld:ﬁ ke opabrtalenen &0 sif cnd e rREGU BTN,

Haoguhtﬁm ! b 3 E % m :
1

Yooy B

coopeRs & LYERANR

s WMl g

av:itrlr

L. Oeelsy




YEIDT 0L 58~1010-81

10:54 NR.G01 P.OB

Z8L58L 10

0& JUL*83

TEL £ 51-20~5686905

v%




SE:01 4L SB-10r-81

10:54 HR.001 P.10

¢Bl58L .10

04 JUL’95

i

£51-20-5686305

TH
o




42




T Z
1D:353-1-6688506 jg JuUL'ss 17:32 No.DIz P.O1
1 - A J. D ® -.55:7 .
HRIHUR LUX.
- PR
’ P
‘&" oo
£9.-LE BT, $TEFHERS CREEN JAMES OITWYER  JOHW V. D'DWYER “WHLIAM JOHRSTON SIDBHAN POWNEY SEAMUS GIVEN
FAUL MelAUGHLIN AONAN WALEH GERAAD M. BOHAN CARL D'SULL)VaN CONEL! TakTs
BBk 2 1AM A, SCDTT  EUSERE P FAHRING  EUGEME MeLABUE I1SABFL FpLey YINCERT Walsgl
JOHH B, FISH DONDGH CROWLEY MICHOLASE MOORE JoHpn  WMiapp DENIS J, BERGIN
TELEFHORE SES-1.576 sE&d DAREL L O'CONNDR  JOKN E. WALEH DECLAN HATER CONODA MeDDWRELL e E’Mﬂi’:“v"gﬂ?:
PETER MclaUGHLIR  MIUHAEL MEGWEN DAVID O'DOKDHSE  PATRICK MepOVERN DaYID R, PIGOT
FAX JEB-1-8%% EFODB RODERT BDOLTDR JOBEFH LEYDER COLM DUGGAN GAAINNE HENKWESEY Dﬁ_'ﬂ-“DNHE.EtAHhE_L

ALED AT 175 EAST b/th STHFET, HUITE 1230, NEW YORK, M.V, iUB22, TELEPHDNE {212] 758 RBDY. FAX 272} 3Es 3Rt

var refereare ' : Ponr rfarehiie defe

MM/PR N 19th July, 1995
By Fax: 2831018 ' -

Michael Scholefield Esa,,
DCC ple,
DCC House,
Brewery Road,
Stiilorgan, .
Blackrock, -

Co. Dublin.

Re: Pessible Share Transfer - Application of Chapter IT of the Companies Act, 1990
Dear Michael,

I refer ta our telephone conversations of last wesk in comnection with the sbove and o the
draft letter which you forwarded fo me under cover of your fax of July 11th,

I had cause 1o spezk with Neil McCann on Friday moming on another matter and took the
opportunity to bring him up to dafe on my discussions with yourself and Alvin Price,

- In sumnmary I explained to Nedl that Alvin had no fundamentsl disagreement with the paints
made in my fax to Carl of June 23rd and I pointed out that it was for DCC to decide whether
it is incumbent upon them to make any notification under the Act.

In view of my conversation with Neil MeCann I do not propose to writs to him in relation
to this matter unless there are new developments of which he should be made aware,

¥any thanks,
Regards.
Yours sincerely,

I

MICHAEL MEGHEN
ARTHUR COX

P, 01

18-JUL-85 WED 11:40 363 1 5BBBSCS






Memorandum

To: Jim
From: Fergal
Date:  20th July, 1995

Re: ExampleCo

Before proceeding with the proposed transfer of ExampleCo I have reviewed again the
sarions exposures that exist and in particular those that might accelerate a tax Hability without
there having been an actual disposal.

Section 86

The Irish Revenue could pursue DCC on the grounds that DCC had gained a “tmoe
advantage” Le. a reduction avoidince or deferral of any charge or assessment 1o 12X,
including any potential or prospective charge or assessment,

C&L have advised as follows:

- it is Counsel’s view that there is & “grave” risk that Section 86 is mconstifutional and
he is of the opinion that Section 86 could not be successfully applied to the
ExampleCo proposal

- the possibility of & successful Revenue affempi 10 assess 2 potential tax advantage at
say the time of fransfer of ExampleCo to Subco isin Counsels opinion very unlikely.
The Revenue would face exireme practical difficulties in calculating the potential tax
advantage : :

I believe the risk of Section 85 being used by theRevenns 10 accelerate a tax payment is
remote. ‘

Tn the event of any future disposal of ExampleCo however the Revegue might resort to
Section 86 to pursne the matter. The additional remote downside here is that the Revenne
caloulate the tax due based on the transfer value of Exampleco nto Subco which might be
higher than any ultimats realisation vahue.

Seetion 131
Subco night be deerned to be a sharetrader and wo 1ld be deemed to have disposed of

ExampleCo at market value and then bought it back af the same value thereby accelerating
arn immediate taxable gain.




C&T have advised as follows:

s[4 i5 difficult to be categorical on this issus as so much depends on the facts of each case and
the conclusions that may be drawn from these facts by the Cousts. Based on our knowledge
of facts in the present case, however, in OUr ViEW it would be extremely difficnlt for the
Revenne 1o establish that the shares in ExampleCo are being acquired as trading stock”.

Tacts that support this would be:

- ExampleCo is an associate of the DCC group ie. beld for the long term

- Subco is receiving a long term subordinated loan from DCC 1o acquire ExampleCo Le.
not a short term trading loan

- there is nothing in DCC’s/Subco’s mimrtes/documentation which would
snogest any intention to dispose of the shares in ExampleCo

- in a scenarin where the Revenue would use Section 131 fo attack the scheme in
advence of a disposal - clearly there would have been no disposal, at that time, of
ExampieCo by Subco.

T believe the risk of Section 131 being used by the Revenue to accelerate a tax liability is
remote. '

Obviously the Revenue might consider using Section 131 if Subco were to dispose of
ExampleCo very soon atter it sequired it. Notwithstending that there is ne current intention to
dispose of ExampleCo it is always possible that, in certain circumstances, the shares might be
“sold by Subco after acquisition. However, this does not mean that the transaction is
necessanly a frading fransaction. Much would depend on the circumstances surrounding the
sale e.g. if a purchaser were to make a general offer to all shareholders and Subco was
umavware of this at the time of the acquisifion, the acquisition of the shares in ExampleCo is
less likely 1o be a trading transaction than if Subco, immediately after its acquisition of the
ExampleCo shares place these shares on the market. However, the only additional downside
here in this situation, over and above the situation which alveady exists, is that the ultimate
disposal price is less than the price &t which the shares were transferred 1o i.e, tax is calculated
on & bigher disposal profit than that actnally earned,

=

Section 135

This is the particular relif thut prevenis any CGT gain crystallising in Subco when if
leaves the DCC Irish fax group as a “consequence of another member of the group being
wourd up or dissolved”. Clarification was required as fo whetFer o dividend in specie of
the shares in ExampleCo by the liguidator of Newco fulls within this relief or whether a
more narrow definition of “ceasing to exist” co nld be applied i.e. the final act of striking
the company off the Company’s Register.

Both Counsel and C&L are particularly strong on this fact having researched the matter in
snme detail,

If it is an issue I believe it is a very remmote one.




Conelusion

In summary, if we proceed with the fransier of ExampleCo to Subco and then chenge the

residence of Subeo to Holland, I believe the risks of this accelerating a tax liability are remote.

Notwithstanding the fact that there is no cument intention to dispose of the shares in
ExampleCo, eny uliimate disposal, would, given the materiality of the transaction, give mise to
a fair emount of scrutiny by the Revenue and a possible action under any of the above
headings. Again however compared to the existing sifnation in relation to the CGT on the
potential gain on ExampleCo shares, the only additional downside would be that nltimately
CGT is calculated on a profit which is higher than any realised prefif. The question of the
costs of defending apainst any acton by the Revenue wonld also have to be considered.




44




HBooi

04,07 "85 18:44  TFEBEEZ0B WILLIAM.FRY & CO
T WILLIAM FBY
SOLICITORS
FITZWN TOR HOUSE, WILTOR PLACE, DUBLIK 2, IRELARD
TELEPHOHME (5531} 858 1711 .
PRIKCIPAL FAX RUNMBER (353-1) 588 7018
ATTENTION OF Michael Scholefisld Esg
CORMPAKY -RCC ple
EAY NO. | 283 1018
FRO , Alvin Price
CUR BEF. ' 243813 1-AP
RO, OF PAGES 3
INCILDIMG THIS ORE DATE 21 July 1985
'tEF YOU DO NOT RECEIVE Al THE PAGES, PLEASE TELEPHONE
{353-1} 685 1711 ARD ASK FOR - LIZ

. MESSAGE

Letter follows.

CORNFDERTIALITY BOTE: The message in this f2x 18 confidential and for the use of t% person(s) nemed above
only, If you have recelved thiz message in error, ptease nofify us immediately and destroy the message recelved

[

¢ agnd ary coples of i that you may have faken. i
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WILLIAM FRY

SOLICITORS

FITZWILTOR H0USE, WILTON PLACE, DUSLIN 2, TRELAKLD.
TEL DI-GaB 1711, FAX 0)-66R T B,
TELEX v3489, LD DDA WO. G235,

IR R I8 CERY FL R SUDTE
2438-131-AP

21 July 1895

Michaal Scholefield Esg
Dec plic

DCC House

Brewery Road

Stillorgan |
Blackroock
Co Dublin )

Dear Michael,

I refer to previous discussions in regard to the propogal whereby
the beneficial ownership of the DEC Group’s shareholding ("the
Relevant Shares") in the relsvant plc [“the Relevant 2lc") is
intended to move I{rom the two existing wholly owned DCC Group
companies by which the Relevant Shares are currently held ("the

Bxisting Holders") to a third wholly owned DRDCC Group company.

As vyou know, the gusstion that has arxisen is whether this
internal move within the wholly owned DUC Groop musht be notified
to the relevant plc and to the Stock Exchange.

A somewhat unosual featurs of vhat is proposed here is that only
£he beneficial ownership (i.e. not the legal ownership) is to
move and the Relevant Bhares will at all relsvant times remain
registered in the names of the two DCC Group companies which are
the Existing Holders.

As a matter of pure contract law, the beneficial ownership of any
or all of the Relevant Shares can be {and always could be) moved
aroond within +the DUC GBroup any number of times withowt any <
involvement by the Relevant Plc or any third party, =ince no |
legal transisr of the Relevant Bhares is involved.
|
|

The guestion which arises, therefore, is whether the 1530 Act has
created an obligation to notify a movement ©f this typs in an
intra Group situation. '

|
\
|
LONDON OFFICE: AUDREY SOLISE 1500 ELY ILACT, LONTON 21 vhi, ENGLANT, TELSPHONE 177113 TR0 FAY 1175 4311 9BED,
PARTHERS: HOUGHTON FRY, FRARCIE £, SDVWHAAN, EDMSUNLY FITY, WEVILIE R UBYEWF, ALVIN Fohb, PRICE, MICHAEL T, SMIONNOR,
DRIAN H. OMINNELL, [DANIEL MORRIRSEY, OWEN O CORNNELL, MICKEAEL WOLFE, TOYCE SHUBOTHAM, CERARD KEALPERNTY, PATENTIA TAYLOR,
ERTNDAR FHFMES HAN, *AISLTNN QITARRELL, JOHN LARYAN, MYRA GARKETT, ELAINE NANLY, MICHAR. QUINN, FRANK KEANE, BREMDAN CARILL, NORA WHIT

ASBOOIATES: KENNETH MORGAN, MATIA BRENMFAN, WILLIAL FPASIFEA [QUALIFIED NEW YORL), '
LOLUSE CHREY, PALILA VﬂH,ELM;}. JOAR TAGAN, EDWARD EVARE v

= Recident In tonoon CONSULTANT: 61.!'\75?\ G, TRY.

Annhnnn Pn 02
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WILLIAM FRY

Undoubtedly, the relevant provisions of the 1390 Act are very
widely drawn, in that they refer to an gcguisition or disposal
by & person of any interest of any kind whatsbever'Handf
therefors, on a trictly Jiteral basis, an argument can be made
that the individual wiiolly owned DCC Group companiss showold
therefore notify their raspective acguisitions and disposals of
an intersst in the Relevant GShares. When construed on a
burposeful basisgs, however, s tonitrary view can he taken, in that
the purpoze of the relevant Ssciions of the 1980 Act are clearl

te enable public limited Companies and the publiec to now who are
the true owners of a particular substantial block of ghares, snch
A the Relevant Shares. In this case, T take the view that the
true cwner is the DUC Group, and the Relevant Plc and poblic have
already been very clearly notified of that fact’ in accordance
with the regquirements of the 193) Art, and that the 1890 act
showld not be construed in the literal mapner which would now
regquire a further anotification of esgentially the s=ame
informaticon. The wording pf 5.72(3) of the 1350 act provides
suppobrt for this view i.e. that oné should for these purpozes
treat a group of companiss as a 2ingle parson.

While meking notification is clearly the more cautious approach,
I should =tress, =as previcusly advised, that this issne Ais
strictly one for the DCC- Group alone to decide upon,; given the
legal and commercial considerations involved. The Relsvant Pic
would only become involved if the Relevant Shares are presented
for registration or, of ceurse, i1f <the relevant DCC Group
companies decided to make a formal notification.

Yours gincerely,

Yy

/_Vin F.M. Prices
LWILLTAYM FRY )

Solicitors

BEROTT,

Mo T _OF ED1 A7 AQ SBARZDE

L, FRY & CD - oo
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WILLIAM FRY

TTEWILTON BOUSE, WiLTON PLACE, DLiBLIN 2. TRELAND.

TEL

~

b1-568 1711, FAX D1-5668 D15,

TELEY 95452, D.D.E. BOR ND. D23,

YOUR REF

Michael Scholefield
DCC plc ,

DCC Houtbe

BRrewery Road
Stillorgan =
BRlackrock

o Dublin

Esg

Dear Michael,

I refer further to the proposed intra Grouwp

letter of Fri
notification
Act.

to in my
possible
Companies

T confirm

applicability To that

provisions of the Companies ActS.

N TEFLY FL LSS CUDTE
2439-131-A%

25 July 1985

transaction referred
day last dealing with the issue oi the
~f +that transaction under the 1580

that very similar considerations arise in relation to

+ransaction of the insider dealing
Again, for essentially the same

reaB0ONs A5 Were outlined in my letter of last ¥riday, in our view

ihere would be no guestion of

any criminal or civil liability

arising under those inesider dealing provisions in consequence of

+he movement of the ben

within the wholly owned DCC

Eind regards.

Tours sincerely,

- r

e /4

5xvin F.M. Price
WILLIAM FRY
Splicitors

&830LL

oficial ownership of the relevant shares
Group of companies.

LONDOMN OFF (= AUDREY HDUEE, 15.20 E17 PLACE, LONDDN ECIN ESN, EMGLAND, TELEPHDME 117 1-430 T73E, FAX D171-430 $0EL

PARTWERS: HOWGHTON FRY, FRANDIS E. SOAWMAN

, EDMLIND FRY, NEVILLE R. OVBYRNE, ALVIN FM, PRICE, MICHAEL T. DPCONNOR,

BRIAN H, O'DDNNELL, DANIEL JSDRRISSEY, OWEN OCDNNELL, WMICHAEL WOLFE, BOYCE EITLROTHAM, GERARD HALPENNY, PATRICIA TAYLDR,

BRENDAN HENEGHAN, “AISLINK OTARRELL, 10HN
SEGOCIATES: KENNETH MORGAN,

LARKIN, MYRA GARRETT, ELAINE HAMLY, MICHAEL QUINR, FRANK KEANE, BRENDAN CAHILL, NORA WHITE.

MARLS BRENNAR, WILLLAM PRASIFKA [DUALIFIED WEW YORXD,

LOLMNSE CAREY, PALLA WHELA. JDAN FAGAN, EDWARD EVANS.

CORSUILTANT: CLIVER G, FRY.

)
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Sectoral Review

Food - Ouarter to 30 June 1895

DCC’s share of Fyifes ple’s resulis for “he thres months 10 31 January 1595 is included in™

DCC’s resnits for the guarter to 30 June 1995, Despite a lower than budget performance m
June 1995, overall Fyifes plchashad a strong start to its Hnancial year and its operating profit
contobution to DCC of TR£0.308 million was TR£0.53 33 millien (236.5%) sheed of budget
and TRED 471 million (289.0%) ahead of the previous fipancial year.







Page 10

6. CHANGES IN BENEFICIAL OWNERSHIP WITHIN THE DCC GROTUP
OF SHARES HELD

7e are planming to wansfer the beneficial ownership in the Group’s shareholding in Fyffes
ple, which is currently held in Ireland, to a Duich subsidisry of DCC. Whilst there is no
current intention to dispose of the Group’s shareholding in Fyffes ple, we have been advised
that any gain arising on a dispozal of this shareholding would not be taxed in Holland.
Appendix 1 contains letters from Alvin Prcs of Willlam Fry te Companies Act provisions on
the notification of inrerests and insider dealing on which I wish io have an agreed board

position.
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PO, Bax TRE3 lolphang (0F) 581 (532 fax o1y BPB 5702
GO er 8 Fibzadfion Houss 380 2272 580 1782
Wilon Pracs E7E 0805 DOE iy

Riybrand 1P | [P

FAX TRANSMISSION FORM A

DATE: 3 August 1985

T Eraphme Taasge %fﬂa _ﬁ%ﬂ- :
LOCATION: DEC ple T

_ 7
FAX NO.: 2831017 EJ?JL
FROM: Terry O*Driscall \

Totel number of pages (inclading this pags) %

¥F any pages ave nof received, or 2re illegible,
plenge adviss fmmediately

EE: EXAMPLECO
Dear Daphne,

Further o our mesting yssterday we have had discussions with C&L Amsterdam as regards
the currency of the loanbetween DCC Properties and Lotis Green Limited.

Our copelusion i that the loan should inigally be expressed in TRE but should be re-
denominated in Duich Guilders (NLG) on Lotus Crest changing tax residence fo the
Netherlands. The purchase price of the shares in Bxampleco will be in [RE.

We have reviewed the draft loan agreement 1o be pit in place batween DCC Properties and |
Totus Green Limited and would suggest that Ihe following clmnss be ioserted to ensure that |
the apreement does not constiine 2 kdebt on security” for Irish fax purposes;-

" Asgigninent

Neifher party may zssign or transfer any of its righte or obligations nader this agreement
to any other party”.

I am copying Alvin Price with s fax to zdvige him of the suggested ainendment,

Corocrure 4 Lyleanet I 2 meinber of Coapars £ Lymrang Inteanatianal, 2 Ersid Gobllk oenasiat rorperzled b Bwimarizad, Ahatsa 2 * - ‘

I beated 1o bprry 20 kil Sgings I 2 bt Fingedewm, : oy e = L { by e insifasie o Svartanss Avseoiuate

skt S el Limesfale Kobsuemey Wadordt

e P S Bden 1 Barp J Vinoest Cansy el W Dana Chorkes Drabng Frispest W Brrde Mot I Eoeroxd H Olfin Decsiored P Gl E Riahubed Thnhay
T e Jimt idtnaner B & by Mishasl Mool Hisdmsal O Damnal At Pemincy e v uiion Ao i b F Tuty parizh 14 vhof Einry hsdl L ann L FAsan
e T & ey hingtin T Miranaa iehoal P Hagsr et oy Roosst Winrae dobvargy F oy Frast WA Kolby Jonvos T he g Potrsk FTieEns



[ <hall be sbliged i you would let me have final drafts of the vatious board resolutions as
socn 2§ possible.

Kind regards,

Yours sincerely,

acry O°Driscoll,
or Coopers & Lybrand,

a2 \daghns-£
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youf reference

9 Aupust 1995 _

The Directors
DCC ple
DCC House
Brewery Road
Stiliorgan

Co Dublin

Dear Sirs
Lotus Green Limited
Marjove Limited

We refer to pur lsfter of engagement for DCC plc and subsidiary COTPADIES.

Following our appoinfment as anditors to the above named companies we now confirm that

she terms of the letter of engagement will apply to these companies.

in writing, your agreement t0 thig or alternatively sign and retum

Would you please confirm,
1l remain effective from one andit appointment to another until it

the enclosed cOPY which wi
is replaced.

Yours truly

§
v
@@ L

Coopers & Lybrand N .

The zbove terms are accepted:- ‘

i “’*\WA/( e

Date

s ’
menter o} Coopers & Lyorand \mematonsl, 2 lirmieo kabily espmiskDn MSHREDrEled M Suntzetland Auhorisas by he Instituie 0l [heneret ACSOUmams

2=t m |he Ded Kinpobm

Coppets EfLyiant s 2
0 kelahs A5 Eary oh nvesimEn] busr
Dutfin ek Wanerinrg Limen=k Kilkenny Wexlord

wilham P Cunningnam J Vincey Clanzy sl W Dezsy Franois N Enne Desmontd P Euliloyie B Richard Lens Jobn L Mahon

Fidban Weerzies Jermet bty bl b Murphy Mhchast bhpkEral Anne Prmtny Joan F Tully ban Walsh

D B Sty F Hawes Faul Hennessy Berrd F Kinnzns Amnpny F Redly FrEnk 4 A Relly
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3 5 I, INVESTMENTS LIMITED
- and -

 LOTUS GREEN LIMITED

SHARE PURCHASE AGREEMENT

WILLIAM FRY
SBplicitors
Fitwewiliton House
Wilton Place
Dublin 2

2433-131-AP

C22
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TARLE DF CORTENTS

SECTICH 1.0 — SHARE PURCHASE AND SATE

Purchase and Sale.
Consideration. . .
Warranties and Undergakwngs
Completion.

SECTION 2.0 — GENERAL PROVISIONS

Survival of Obligatiomns.

Binding on Success0rs.

Further Assurance.

Waiver. '

Counterparts.

Business Days.

HNOEIiCEE. + + « - & o« = o os ==
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THIS AGREEMENT is made on / j 1995
BETWEEN:

5 g I, INVESTMENTS LIMITED

having its registered cifice

at DCC House, Stillorgan,
Blackrock, County Dublin
(hereinafter called the ""Vendor™ )

— and -

TOTUS GREEN LIMITED
having iTS registered office
at Fitzwilton House, Wilton Place,

Dublin 2
(hereinafter called the "Purchaser')

WHEREAS:

A. The Vendor is the registered and beneficial owner of
7,667,500 Ordinary shares of IRSp in the capital of Fyffes plc
(the "Ordinary Shares").

B. The Purchaser has agreed to purchase and the Vendor
nas agreed to sell the Ordinary Shares upon and subject to the

+erms and conditiocns hereinatfter contained.

,OW THIS AGREEMENT WITNESSETH that in consideration of mutunal
~ovenants, conditions, agréements, warranties and payments
hereinafter set Zorth as prbvidéd for +the parties hereto
respectively covenant with-gacﬁ:othe: as follows:-

SECTION 1.0 — SHARE PURCHASE AND SALE

1.1 Purchase and Sale. The'VEndoI hereby agrees to sell and

+he Purchaser agrees to purchase the Ordinary Shares free
from any lien, charge O encumbrance and together with all
accrued benefits and rights for the consideration referred

+to in Clause 1.2 and on Tthe terms herein set out. The

Fh

purchaser shall not be obiiged to complete the purchase O

any of the Ordinary  Shares unless the purchase of all o

[}

the Drgdinary Shares is completed:simultaneously.
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Consideration. The consideration payable in respect of

the Ordinary Shares shall be an ampunt OI IRE&DS@J?75¢D
21l of which shall be payable Dby the purchaser [by bank
transfer) on the frenth business day next following the
execution hereol (hereinafter called the "Completion

Date"). ' - -

Warranties and Undertakings. The Vendor hereby undertakes

with and wairants +o the Purchaser end it5 SuUCCesSsS0Ors in
+itle that it has and will at the Completion Date continue
+o have £full power and autheority to sell the Oxdinary
Shares on the terms set ont herein and to pass to the

purchaser the beneficial ownership of the Ordinary Shares.

. Completion. Completion shall take place at the registered

office of the Vendor at 12.00 noon on the Completion Date
or such later time, place and date as the parties hereto
may agres. Upon Completiop, +he Purchaser shall make
pAYmMENT of the considexration payable as provided foxr in
Clause 1.2 hereof =nd the vendor shall deliver to <the

Pyurchasexri-—

(a) share certificates in respect of the Ordinary Shares;

and

(b} Torms of transfer duly executed and made in favour of

+he Purchaser or its neominees.

SECTION 2.0 - CENERAT: PROVISIOHS

=

Survival of Obligations. The representations

pndertakings and 'warranties contained in' this Agreement
together with any of +the provisions of this Agreement
which shall not have been performed at Completion shall
remain in  full force and effect notwithstandinrg

Completion.

&
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Binding on SucCcess0IS. This Agresement shall enure to the

beniefit of and be binding upon the respective parties
hereto and their respective SNCCE550rS personal
representatives and assigns. The Vendor agrees that the
benefit of any provision of this Agreement may be enforced
by the beneificial owner for the time .being of the Ordinary
chares and accordingly the benefit of any provision of
this Agreement may be assigned by the Purchaser and its

sucocessors in title without the consent of the Vendor.

Purther Assurance. At the reguest of the Purchaser the

‘vendor shall (and shall procure +hat any other necessary

parties shall) execuie and do all such documents acts and
things as may reasonably be regiuired subseguent to
Completion by the Purchaser for assuring to or vesting in
the Purchaser (including its mnominee OF nominees) the

legal or beneficial owners hip of the Ordinary Bhares.

Waiver. Any liability to a party hereto under the
provisions of this Agreement may in whole or in part be
released varied compounded OX compromised by such party in
its absolute discretion as regards the other party under
sneh liability withowt in any way prejudicing oxr affecting
its rights against +he other party under the same 0or a
1ike 1liability whether joint and several or otherwise. A
waiver by a party hereto of any breach by the other party
hereto of any of the terms provisions O conditions of

+this Agreement oxr the ac uiescence of a party herete in
-F ¥

anv act (whether of commission or omission which but for
BNy

such acguiescence would be 2 breach as aforesaid shall not
constitute a general walver of such term provision or

condition or of anhy subseguent act contrary thereto.

Counterparts. This greement may be executed in any

number of counterparts and by the different parties hereto
on separate counterparts each of which when executed and
delivered shall constitute an original all such
counterparts together constitwting but one and the same

instrument.

[ S pORp— Y




2.8

1f any action or duty to be taken orT

Business Davs.

performed under any of the provisions herecf would, apart

from the provisions cf this Clause, 311 to be taken or

erformed on 2 day which is not a Business Day such action

‘t}

or duty shall be taken OT pmrlormed on the Business Day

next fDllDwiﬁg such date.

(&) Any notice or other commnication reguired ox
permitted to be given or made hereunder shall be
sddressed and sent to the intended recipisnt at its
. registersd office as hereinafter set out or to such
other postal address as that ﬁarty may from time To
+ime have notifiesd toO +he other party hereto in

writing in accordance with the provisions heresof.

(by Any notice OF other communication reguired oOr
permitted to be given or made hersunder shall be
validly given or made if dell«eved personally or if
despatched by pre- ~paid letter post addressed as

aforesaid and shall be deemed to be given or made:

if deliversd by hand - at the time of delivery;

(1)
or
(ii) if sent by post - forty eight hours after the
came shall have been posted. -
Announcements. The Vendor'aﬂd the Purchafer shall consult

together as tO +he terms pf, timetable for and manner of

L

publication of ;' any announcement O shareholders,

employees, Cusiomers, SUPPllEIS or to The Stock Exchange

or other authorities O +o the media oz otherwise which

either may desire ox be chliged to make regarding the
subject matter of this Agreement. Subject as aforesaid
and save as may be reguired by law, neither the Vendor nor
+he Purchaser shall make or authorise any announcement

concerning the subject matter of this Agreement.




2.8 Headings and Captions. The Section headings and captions

+to the Clauses 1in t+his Agreesment are inserted for
convenience of reference only and shall not be considerad
a part oi or affect the constructicn or interpretation of

this 2Agreement.

.10 Governing Law. This Agreement shall in all respects

e

{including the formation’ thersof and performance

+hereunder) be governed Dby and construed in accordance

with the: laws of Ireland.

-% WITWESS whereof these presents have been entered into the day

- “d vear first herein written.




PRESENT when +he common seal
g g L. INVE STMENTS LTMITED

i xed hersto:
/ //

@M;‘
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PRESENT when the common seal
‘yF LOTUS GREEN LIMITED

as afrfixed hersto:-

Yz
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THIS AGREEMENT is made on 7 1t ;qumff 955

BETWEEN:

DCC plc

having its registered oifice

at DCC House, Stillorgan,
. Blackrock, County Dublin
(hereinafter called tHe "Vendor")

- and -

LOTUS GREEN LIMITED
having its registered cifice
at Fitmwilton House, Wilton Place,

Dublin 2
(hereinaftexr called the "Purchaser")

WHEREASG:

AL The Vendor is the registered and beneficial owner oI
23,109,507 Oxrdinary Shares of IRSp in the capital of ryifes plc
(the "Ordinary Shares®) and 4,621,301 IRB.25p (net) Coavertible
Cumulative Preference Bhares of IRl each in the capital of

Fyfies ple (the npreference Shares").

B. The Purchaser has agreed to purchase and the Vendox
has agreed to sell the Ordinary Shares and the Preference Shares

upon and subject IO +he +terms and conditions hereinafter

contained.

NOW 'THIS AGREEMENT WITNESSETHE that in consifieration of mutual
covenants, conditions, agreements, warranties and paymenis
hereinafter set forth as provided for the parties hereto

respectively covenant with each other as follows:-

SECTION 1.0 - SHARE PURCHASE AWD SALE

purchase and Sale. The vendor hereby agrees to sell and

}...J
H

+he Purchaser agrees TO purchase the Ordinary Shares and
the preference Shares free from any lien, charge oOX
encumbrance and together with all accrued benefits and

rights for the consideration referred to in Clause 1.2 and
1




=

>

on the terms hereln Set owt. The Purchaser shall not be
obliged to complete the purchase of any of The Ordinary
ghares or the Preference Shares unless the purchase of all
of the Ordinary Shares and all the Preference Shares is

completed simultaneously.

Consideratipn. i

(ay The consideration payable i%%;espect of the Ordina

IRE‘QQ/,Qé t,, 787-35all of
which shall be payable by the Purchaser (by bank

Shares shall be .an amount ©
+ransfer) on the tenth business day nexi Zollowing
. +he execution hereof (hereinaftex called the

"Completion Date").

(b) The consideration paysble 1n TeSPel cf the

preference Shares shall be an gmount O REQ,#@TfZQEj

all of which shall be payable by the Purchaser (by

bank transfer) on the Completion Date.

Warranties and Undertakings. The vendor hereby undertakes

w1th and warrants TO +he Purchaser and its 51CCESS0Ors in

£itle that it has and will at the Completion Date gontinue
+o have full power and authority to sell the Ordinary
Shares and +he Preference Shares ©OR the terms set out
herein and to pass O t+he ©Purchaser +he beneficial

ocwnership of the Ordinary Shares and the Preference

Shares. . B -

H

Completion. CDmpleLwon shall take place at the registered
office of the vendor at 12.00 noon on the Completion Date
or such later thev place and date as the parties hereto
may agree. Upon Completion, the purchaser shall make
payment of the conside:aéioﬂ payable  as provided for in
clause 1.2 herecf and +he vendor shall deliver to the

Purchasex:—

(a) share certificates in respect of the Ordinary Bharss

and the Preference Shares; and

N
]
i
1
r




(b) forms of transfer duly execnted and made in favour of

+he Purchaser OI i+5 nomines.

SECTION 2.0 - CENERAL PROVISIONS

2.1 gurvival of  Obligations. The representations

pndertakings and warranties contained in this Agreement
together with any of the .p:covisions of this Agreement
which shall not have been pericrmed at Completion shall
remain in  funll force and effect notwithstanding

Completicon.

2 Bipnding on SuCCeS550IS. This Agreement shall enure to the

renefit of and be binding wupon the respective parties
hereto and thelr respective 5UCCessors perscnal
representatives and assigns. The Vendor agrees that the
benefit of any provision of this Agreement may be enforced
by the beneficial owner for the time being of the Ordinary

ghares or the Preference Shares and accordingly the

benefit of any provision of this Agreement may be assigned
by the Purchasexr and its successors in title without the

consent of the Vendozr. .

2.3 gurther Assurance. AL the reguest of the purchaser the

| vendoxr shall (and shall procure that any other necessary
parties shall) axecute and do all such documents acts and
things as ”ﬁéy reasonably Dbe reguired subseguent tTO
Completion by the purchaser for assuring IO or vesting in ‘
.the Purchaser (including'it§ nominee or nominees) the A
1egal or beneficial ownership of the OUrdinary Shares

=nd/or the Preference Shares. ;

2.4 Waiver. Any liability to & party heretoc under the
provisions of this Agreeﬁent may in whole or in part be
released varied compounded or compromised by such party in
its absolute discretion as regards the other party under
such liability without in any'way'prejudicing'or affecting
its rights against the other party under the same or a

1ike liability whether joint and several or otherwise. A



waiver by a party hereto of any breach by the other party
hereto of any of the terms provisions Or conditions oI
this Agreement or the acguisscence of a party hereto in
any act (whether of commission or omission) which but for
such acguisscence wonld be a breach as aforesaid shall not
constitute a general waiver of such term provision or

condition or oi any subsequent act contrary thereto:

Counterparts. This Agreement may Dbe executed in any

number of counterparts and by the different parties hereto
on separate counterparts each of which when sxecuted and
delivered shall constitute an priginal all such

counterparts together constituting but one and the same

Cinstrument.

Business Davs. 1f any action or duty toO be taken ox

performed under any of the provisions hereof would, apart
from - -the provisions of this Clause, fall to be taken or
performed on & day which is not a Business Day such action
or duty shall be taken or periormed on the Business Day

next following such date.
Notices.

(a) Any notice OT other communication Trequired or
permitted to be given or made -hereunder shall be
addressed and sent to the intended recipient at its
registered office a5 heresinbefore set out or to such
other postal address as that party may from time to
time have notified %o the other §arty' hereto in
writing in sccordance.with the provisions hereof.

(b)y Any notice or other communication regquired or
permitted to be giﬁen or made heresunder shall he
validly given or made if delivered personally or if
despatched by pre-paid letter poest addressed as

sforesaid and shall be deemed to be given or made:




(i) if delivered by hand - at the time of delivery;
or
(ii) 4if sent by post - fortv sight hours aiter the

came shall have been -posted.

2.8 rnnouncements. The Vendor and the Purchaser shall consult

together as to the térms of, timetable for and manner of

publication of,; 2Ny ENNOUNCEMEDRT 1o shareholders,

employees, CUELOmMETS, suppliers or to The Stock Exchange
or other authorities or to the media OT otherwise which
sither may desire ox be obliged to make xregarding the
subject matter of this Agreement. BSubject as aforesaild
and save as may be reguired by law, neither the Vendor nor

+he purchaser shall make or authorise any announcement

concerning the subject matter of this Agreement.

W]
0

Headings and Capitions. The Section headings and captions

+o +the Clauses in this Agreement are inserted for

convenience of reference only and shall not be considered

a part of or affect the construction or interpretation of

this Agreement. !

2.10 Governing Law. This Agreement shall in all respects

(including  the formation thereof and performance

thereunder) be governed by and construed in accordance

with the laws of Ireland.

T3 WITNESS whereof these presentbs have been entered into the day

&

and year first herein written. =
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PRESENT

Sl A~ SELLEDALY
Dol 2 | |

when the common seal

F LOTUS GREEN LIMITED

15 at

1157BE: 11

fixed hersto:-

\\\cmb (?ZDHOL\»@\B_E__‘#
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TOAN AGREEMENT

WILLIAM FRY
Splicitors
Fitzwilton House
wilton Place
publin 2

2435-133-03602AP
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DCC PROPERTIES LIMITED

having its registered cifice

at DCC House, Brewery Road,

Stillorgan, Blackrock, Co Dublin
" (hereinafter called the "Lender")

- and -

LOTUS GREEN LIMITED

having its registered ofifice

at Fitzwilton House, Wilton Place,
Dublin .2

(hereinafter called the "Borrower")

WHEREAS The Lender has agreed to make a locan to the Borrower on

+he terms set out hexein.
NOW THIS AGREEMENT WITNESSETH: -

1. Amount. On the signing herxeof, the Lender shai%fmake P
available to <the Borrower & locan in the Bum o_“IRggg!c(sz/?gg,

(hereafter called the "loan”).

2. Interest. The loan shall be fres of interest for the
firét yvear of the Term and each subseguent year the Lender
and Borrower shall’ agree whether the loan is to bear
interest for that yea& and, if so, the:applicable rate.

3. Purpose. The proceeds of the loan shall be applied by the

Borrower in ithe purchase by it of shares in Fyffes plc.

123

Repavment. The lean made by the Lender to the PBorrower
hereunder shall be zépayable gt the end of the Texrm.
Without prejudice to the foregoing, the locan shall become

antomatically and immediately repayable if:-

(a) an order is made, ©or &an effective resolution 1is
passed for the winding up of the Borrower other than

for the purpose of reconstruction or amalgamation




o IS
! “j‘u &1

while sclvent on <tTerms5 which have been previously
approved by the Tender in writing or an examiner 1is

appointed to it; or

(b) any security created by any mortgage or charge
granted by the Borrower Ol & judgment mortgage
obtained against  the BOTTOWET shall  become
enforceable whether or not the mor%gagee or chargee
takes any steps to enforce the same or the Lender by
notice in writing to the Borrower indicates that the
TLender is reascnably of the ppinicn (having made all
-eascnable enguiries) that any such event is likely

tTo percur; or

(c) the Borzower is unable to pay its debts within the
meaning of Section 214(b) or (C) of the Companies

Act, 1863 (as amended); OT

(d) the Borrower disposes of all of its assets foxr cash

or other consideration in money’s worth.

Term. The term of the lcan will be fifteen vears
commencing on the date hereof (herein referred to as the
"Tarm").

Notices. any notice or other communication whether

required or permitted to bes given hereunder shall be given

in writing and shall be desemed to have been duly given if

delivered by hand against receipt of the addressee or his

duly authorised agent OX if sent by prepaid registered
post sddressed to the party to whom such notice is to Dbe
given at the address set cut for such party herein (or
such other address as such party may from time to time
designate in writing t& the other party hereto in
sccordance with the provisicns of this Clause). Any such
notice shall be deemed to have Dbeen dﬁly given iZf
delivered at the time of delivery and 1f sent by prepaid
registered post as aforesaid forty eight hours after the

same shall have been posted.




1

gubordination. The provisions relating to repayment under

+his Agreement will be spbordinate to the rights of all
other creditors oi the BOITOWEL {other than crediters with
subordinated rights) whose claims as creditors shall rank
in priority to +he Lender’'s claim in respect of the Loan

in any liguidation OF receivership of the Borrowern.

Assignment. Neither party may agsign oxr transier its
rights or obligations under this Agreement TO ADY othex

party.

Headings and Captions. The Section headings and captions .
+o the Claunses 'in  +this Agreement are inserted fox
convenience of reference only and shall not be considered
a part of o afféct +he construction oOr interpretation of
this Agreement.

Governing Law. This Agreement shall in all respects

(including the formation- thersof and performance
+hereunder) be governed by and construed in accoxrdance

with the laws of Ireland.

.

" 1IN WITNESS whereof these presents have been entered into the day

i and year first herein written.




gsigned by Heds AW cepwE  AwD FERGHL B D EL

foxr and Oon behalf OI
nCC PROPERTIES T, ITMITED

in the presence of -

.: “signed DY THE prReg v AMND KEV!‘Q HUORE

r and on behalf oI

T s B,
- ys GREEN LIMITED TS 2 o=

oy L

in the presence oI -

O360LP:LL
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Memorandum
To: EzamplaCb File
Frome: FPergal
Date:  Gth August 1895
Re: Telephone conversation with Paul Barke of Davys at 3.40p.m.

T enquired from Penl Burke as to the current share price of Fyifes ple.

§

The ordinary share dealt 2 TRE1.05 and the convertible preference shares last dealt at
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Facsimile Message

To: David Ryan ' _ Fax Not 604 4062

From; BRarry ONeill i ‘Date: Oth Angust 1995

=8

G\

- ) No. of Pages to follow: 6

If fhis mmessage is not received in full please contact Tisa Gp 4353 1 2831011,

Message:

I atiach the revised flow chart and bank iransfer instructions re Bxampleco. These .-

instructions have been appropriately authorised and are not marked Confirmation Only as |
understand you will liass wath 2 College Green regarding the issuance of same. As you are
aware the transfer amounts 218 subject to fnalisation at 4pm today, and I will call you at that
point to confirm or to inform you of any fival srmendments to the amounts. Tt s imperative
that we complets this ransaction this evening.

Kind regards,

Yours sincerely,
=T
v

Bearry O Neill

DG ple DCC House Brewery Road Siliorgan Blackrock Co Dublin reland
e L e ac= 4 or=4ndT /2831018




File: CGTFYFFE g 0B-Aug-85
Range : PRCHT

DCC ple : Exampleco

pcc - S&L _ Total
No. of ordinary shares 3,109,507.00  7,667,500.00 30,777,007.00
| atest traded price 1.05 1.05 1.05
Markef value - ordinary 24,264,982.:3.?5’“": 8,050,875.00 32,315,857.35
No. of prefrence shares 4 621,001.00 " 4,521,801.00
Latest traded price 1,33 ~ 1.33
) Market value - preference 6,147,128.33° 5 0.00 B,147,128.33
“otal market value B 30,412,110.68  8,050,875.00 38,462,985.68
ost per investment ledger o

- ordinary shares - B,508,363.00 5,032,549.00 13,541,312.00
- preference shares 5,084,081.00 5,084,091.00
Unrealised profit ‘ 16,819,656.68 __ 3,017.926.00 19,837.562.68




(2)

&)

EXAMPLECO

S "L DGCplc(PLC)J

)

{3)

' 5
L DCC Properiies Lid {PHD}-’J#— ©) 1}

) - ' \ SA&L Investments Lid (S&L) J

- ] Iy

#—,—E Lotus Gresn Lid. (LOG}}_/—V,
(4

PRO advances a loan i |LOG of |1RZ38,462,885.68

LOG purchasas PLO's investment in EXAMPLEGO for & consideration equal to its current market

value of IR£30,412,110.68

PLG advances & loan to PRO of 1RE30,412,110.58

LOG purchases S&L's invesiment in EXAMPLECO for & congideration egual 1o its current market
value of \REB,D50,875.00

gl advances a joan o PRO of |REB,D50,875.00




DCC Properties Lid
DCC House
Stillorgan
Blackrock
Cp. Dublin

Oth Aungust, 1995

Business Desk,
Rapk of Treland,
2 College Greer,
Dubiin 2.

To whom it coneerns:

PRURS SIS S

We confirm our instraction given earlier today 23 follows:

Please transfer from: DCC Properties Limited
alc no. 6027 4046
TR£38,462,085.68

and transfer 10 Lotus Creen Lid

a/c no. 6027 3967
value today, Wednesday, 9th Angust, 1995

Vours faithfully Countersigned
@Q@d

[
Authorised Signatery

" Registered in Ireland No.B4772
Tyirectors: J.Flavin, M.Crowe, I». Gavagan, F.ODwYET, D.Tease



oth Angust, 1995

Money Transfers,
Rank of Ireland,
2 Coliege Green,
Dublin 2.

 otns Green Limited
Fitzwilton Honse
Wilton Place
Dublin 2

To whom it concermes

lowiond ik eJRLLl e

We confirm our instraction given eatlier today as follows:

Please transier from.:

R e

and iransfer 1o

Iotus Green Limited
a/c mo. 6027 3567
TR£30,412,110.68

DCCple
a/c 1o, 6305 4226

valus today, Wednesday, oth August, 1995

Vours faithfully

D*Q;ﬂ

=
Awrthorised Signatory

Countersigaed

Registered in Ireland No. 229218
Directors; iichasl Scholefield, Daphne Tease; George Young




DCC
{ N

Oth Angust, 1995

Business Desk,
Bank of Ireland,
2 College Green,
Dublin 2.

To-whom i CONCEITS:

We confimm our instruction given earlier today as follows:

Please fransfer fom: DCCple
' alc no. 6905 4226
IR£30,412,110.68
and iransfer 1o DCC Properties Ltd

alc no, 6027 4046

vahie today, Wednesday , 9th August, 1655,

Yours faithflly Countersigned
g os
‘)\ 7
Axthorised Signatory Authdrised Signatory

DCCple DCC House Brewsry Road S’n]imrnan Blackrock Co Dublin irelznd
Tel: #3531 B2 1011 Fax +3537 283 017

Alex Bpain {G‘aaurran) .l'lm Flaun (Chiet Executiva/Deputy Chalrmman; Tony Bary
il Aallambee Fyomdd Riowmman (Exesaive]




Totns Green Limited
Ritzwilton House,
Wilton Place,
Dublin 2.

oth Angust, 1995

Rusiness Desk, - =
Rank of Ireland,

2 College Green,

Dublin 2.

0

To whom if concerns:

e confimm our instruction given earlicr today as follows:

Please transfer from: - Totus Green Litd
afc no., 6027 3967
TR£8,050,875.00

and {ransfer ';EDZ 98T, Tnvestments Lid

a/c no. 1458 3577
value today, Wednesday, oth August, 1995.
Yours faithfully Countersigned

sM
- 9\Mﬂ

Amnthorised Signatory - ' mﬂo ised Signatory

Registered in Irelznd Na.229118
Dirertors: M. Scholefield, D Tesse, G.Ypung




&1, Investments Limited
DCC House
Stillorgan
Blackroek
Co. Dubln

Oth Angust, 1995

Business Desk,
Banl of Ireland, -
2 College Creen,

Dublin 2.

i

Tao whom It concerns:

We confirm our instructon given earlier today as follows:

Please iransfer from: &7, Investments Ltd
a/coo. 1458 3577
TR£8,050,875.00

and trapsfer to: DCC Properties Lid
a/c no. 6027 4046

value today, Wednesday, 5th Aungnst, 1955,

Yours faithfully Countersigned
Avthorsed Signatory . Authoréed Signatory

Registered in Ireland No. 28 6BE
Directors: J. Flavio. ML Crowe, D, Gavagzn, F. O'Dwyer, I, Tease,
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Facsimile Message
To:  David Ryan : Fax No: 604 4062
Prom: Bary ONeill - Date:  9th August 1595

- No. of Pages to follow: 0

T£ this rnessage is not received in full please coniact Tisa o +353 1 2831011

Message:

Further to my fax re Exampleco this morming, I pow confirm the transier amounts Temain ag

per the instractions which accompanied that fax i.e. the amounis involved are:-

TR£38,462,985.68
TR£30,412,110.68
TR£30,412,110.68
TR£8,050.875.00
TR£8,050,875.00

R

Can you please instruct Banik of Treland, 2 College Green to process the trangactions with
immediate effect. T will send the originals by post to Sheila Cunningham this evening.

Kind regards,

Yours sincerely,

ﬁaﬂu\ S A
3

Barry O'Neill
Manager

~r e PEC Houss Brewery Road Stllorgan Blackrock Co Dublin Iretand
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1
2.0, Box 1 E83 y=lsphone (D1} BSY D3 fan 1) €7R 5782

Coopers  — |mme - B P
&lybrand ™ ‘

]
FAY TRANSMISSION FORM R ? D
DATES 14 Augist 1995 -
TO: Fergal &' Dwyer
[OCATION: ~ DCCple .
FAY NO.: - 1831018 8
FROM; _ Terry O'Driscoll

Total nomber of pages {ncinding this page)

—

¥f any pages are nol recetved, or are fllegible,
please advise tmmediately

RE: EXAMPLECO

Dear Fergal,

\
|
|
[ pefer to our recent discussions in connection with the above. I ynderstand that Lotus Green ‘
1 imited will hold a board meefing in the Netherlands efther this week or next week, i
\

The mesting should deal with the following issues:-

. 1, Resignation and appoiniment of directors.
Closlng the existing depostt account and opening a deposit account in the Netherlands.

3,  The re-denomination (from IRE to NLG) of the loan from DCC properties to Lotws
Creent, Perhaps you might discuse with Alvin Price how this can best be effected.

Poter van der Hosven wrnie i yod ail July 7 advising on the vartous steps which need to be
takon to ensure that Lotus Green will be treated ag tax resident in the Nesherlands for Dutch
tax purposes, Thiz requires the filing of certatn forms and 1 assume that you will lialse directly
with Pater on thie, I we can be of agy arelsiance, howsver, pleass let ma know.

Eind regards,

Yours gincerely,

Thrry O'Driscoll,

iy Cooperg & Lybrand, 11, wdnprize
Ghoanmk K Lyband ke o msibs ol Ceapsle & Lysinig Intpmational, Ormirsrt Enbithy arssenedinsing b | in Ensit ] Atiivuiosd T il e
1 ritharm) b oy i ippkiel BLERSSE e Ui Kingriom. . ' e vy e Insitogsd vf Empatel fostezutmin
Dran%in Dofk waerlsn Lbmerdek Kilkanny Wandmed

e it Eben D By J Wil Sianey iull YW Rerpay {ohuriea Dowlag Fransis W Ennis pichas! Fepacy Goprmd H tinliin Besmand B Guslioyic E Hi nre
Bl Y Py Gt Do F e vt F ity Willavm & Tittcs Jidhn D Tully Prsirick 331 ? u?#'@?i‘i;h dsha L Lizhea
R LT i Dot B P
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wWILLIAM FRY
SOLICITORS

, TZ WL TON HOUSE, WILTON PLACE, DUBLIR 2, IRELAND
% +ELEPHOHE (353-1) 658 1711

PRINCIPAL FAX NUMBER (353-1) 668 7016

wis Daphne Tease

BCC ple
283 1018

Alvin Price

2438-131-AP

%

NO. OF PAGES S22 -
[HOLUDING THIS ONE 5  DATE 22 Augist 1995

IE YOU PO NOT RECEIVE AlLL THE PAGES, PLEASE TELEPHONE
u353—1) a68 1711 AND ASK FOR - LiZ '

MESSAGE

Dear Daphne,

Thank you for sending me the rranslation of the articles of the BV compan:
Frankly, I am not suie how relevant this is tO Totus Green Limited. ‘

fotus Green Limited is and will remain an Trish registered compan
governed by the Irish Companies acts, and, therefore, I feel we need to |
to some lengths TO support the contention that its place of management
not in Ireland. In that respect, T enclose draft resolutions amendl

articles of amsociation which we prepared in another case TO support
change of tax residency (in that Case to Jersey). The erucial resolutic
are those at paragraphs 2 and 3 but you will see that each of the otl
reselutions are designed to demonstrate that the Company is severing i
1inks with Ireland (other +han the link which cannot be severed, namely ! |
place of original incorporation}. Perhaps we could have a word when |
have reviewed the attached. |

Kind regards.

Yours sincerely;

4 ( M
A in F.M. Price
AILLIBM FRY
Spolicitors

CONFIDENTIALITY NOTE: The messzge tn this fax is confidential and for ihe use of the person(s) named
only. if you have recaived this message in error, please nolify us immediately and destroy the message rec
Tl mine nf it that you may have takem.







THIS AGREEMENT MADE BETWEEN AND ENTERED INTO BY:

1. Internationale Nederianden (Nederland) Trost B.V., with trade name ING
(Nederland) Trust {hereinafier referred to as “the Secretary™)

and

Z. Lotus Green Limited, 2 company duly organised and existing under the 1aws of the
Republic of Ireland, with registered ofice at Fitzwilton House, Wilton Place, Bublin
2, Republic of Ireland and Head Office at Keizersgracht 534, 1017 EK Amsterdamn,
The Netherlands (nereinafter referred to as “the Company”), represented herein DY M
Tergel O'Dwyer (A7 Director) and Mr Gerard Jansen Venneboer (“B” Director).

WITNESSETH: B

WHEREAS the Company has requested the SecTetary to provide Seivices to the Company and
-5 assist the Directors of the Company ( fhe Management”) il managing and confrolling the
conduct of the Company’s business and to provide cuch facilities to the Compeny 2s may be
appropriate T deemed useful for the principal operating and general business of the Company
in The Netherlands;

WHERFEAS the Secretary is willing to act as (COTIPARY Secretary of the Company and o
provide such facilities to the Company a3 may be appropriafe Of deemed useful for the
principal operating and general business of the Company in The Netherlands, subject to and
:n accordance with the 1eTDS and provisions set forth hereinatier. ' |

Now, THEREFORE, in consideration of the premises and the mnmmal covenants contained
nersin it is agreed by and befween the parfies heret0 a3 follows:

Artficle } APPOINTMENT

The Secretary has beed appointed COMPATY Secretary of the Company &5 of 25th August

1695. As Company SecTsiary, the Secretary will assist in managing the business of the
Cormpsany in accordance with the terms and conditions of this apresment.

Arxticle T DUTIES

artcle AL oo

1. The Secretary will assist the Management with the control ard the conduct of the
business of the Company in accordance with the Company’s Articles of Association,
the resolutions of meetings of its shergholders, the 1aWs of the Republic of Treland, the

1aws of The Netherlands and any other written instructions. {he Secretary may 1Eceive
from the Company.- -

The Secretary will assist the Management 10 maintaining the Proper existence and
good standing of the Company under the laws of The Netherlancs.

2

The Secretary will provice cuch facilities to the Manapernent as may be appropriate or
deemed useful, including company secretarial SETVICES.

Wl




4, Tn the execntion of ifs duties, the Secretary shall tsle dne care of the interests of the
Company to the best of its ability.

Article II_ LIABIEITY

The Secretary shall be lizble fo the Compeany for any breach of its obligations, laid dowa in
this agresment, as well as amy ross nagliganca‘ér wilful misconduct in the performance of its
duties under this agreement. The Company shall safeguard the Secretary or its employees and
nold it fres and harmless against any claim, which may be made upon the Secrefary, provided
such claim arises from or is related fo the Secretary’s performance of its duties under this
Agreement and provided such claim is mot the result of amy breach of the Secretary’s
obligation under this Agreement 0T of amy gross negligence OF wilfnl miscondnct in the

performance of the Secretary’s duties under this Agrsement.

Article TV TERMINATION

1 Tither the Secretary or the Company may terminate this Aerecment, withont any
obligation to state 2my reason therefor, on three months’ prior netice by way of
registered letter or cable to the Mailing Address of the other party.

Fither the Company or the Secretary is entitied to terminate this Agreement forthwith
by registered letier upon the oCCurrence of any of the following events:

l_.\J

()  failvre by the other party ©© perform or to comply with any obligation
smbodied in this Agreement : '

(b)  bankruptcy or moratorinm of debts of the other party; o1

(c) lignidation of the cther party.

Furthermorse, the Secretary is entitied o terminate this Agreement forthwith by -

registered letter upon the occumence of any of the following evenis:

(8)  any act or omission of the Company o its shareholder(s) or beneficial
owner{s) in respect of the Company that, at the sole discretion of the Secretary,
makes if unacceptable to it to continue o assist in manapging the business of

the Company;

{b) transfer of any share by any shereholder without prior approval by the
Secretary of-the transieiee, which approval shall not be unreasonably
withheld; or

(c) appointment of an employee on its payroll or appointment of another Director
or officer to the Company who is or has become unacceptable as such to the

Secretary.

In the event of termination of this Agreement the Company shall inform the Secretary
to whom the day to day management of the Company will be transferred. In the
ahsence of such instmactions, the Secretary shall informn appropriate parties of the

€2}




termination of this Agreement. Upend termination of the Agreement, the Secretary
shall refurn forthwith to the Company 2l documentation of the Company or related o
the business of the Company. :

Arficle V. FEES AND EXPENSES

1. In consideration of the services to be sendered under this agreement the Company
will pay to ths Secretary a fze varying from NLG 75.00 o NLG 250.00 exclusive of
VAT per hour of company secretatial services. -

!\}

Furthermore the Secretary shall charge o the Company out-of-pocket.expenses
including, but ndt limited to, costs of telex, telsfex, telephone and posiage.

3. The reimbursefn%nt of cosis due to ths Secretary under this article will be charged o
the Cornpany on 2 quarterly basis in arreas. Final settlement of fees and costs will be
made at the end of each calendar year. ' g

4. In the event of an increase in the operating ex¥penses of the Secretary, the Secretary
shall be allowed to increase the fees, referred to in paragraph 1, accordingly, provided
the Company agrses io this increase in writing, it being nnderstood that such approval
chall not be unreasonably withheld. The Company will be advised of such envisaged
price increases by registered letter at least four months in advance.

5. All amounts due to the Secretary apder this arficle will be paid without set-off or
counter claim and free 2nd clear of, and without deduction or withholding for or on
account of, any taxes, levies, Imporis, duties, fees, assessments or other charges of
whatever nature.

Article VI MISCELLANEQOUS

The term “the Secretary” will include any individual employee of INTERNATIONALE
NEDERLANDEN (NEDERLAND) TRUST B.V. with trade name ING (Nederland) Trust, o1
‘ts subsidiaries put at the disposal of the Company to which the Secretary may have delegated
any duty under this Agreement. '

Article VI NON-EXCLUSIVE

This Apreement will not preclude the Secretary from having company'se:r:retarial assistance
agreements with other comnpanies.




Article VIT MATLING ADDRESS

Until prior written notice of any change therect the Mailing Addresses are as follows:

for the Secretary

for the Company

Article IX. GOVERNING LAW

This Agreement is subject to the laws of

Intemmationale Nederlanden

(Nederland) Trust B.V.

wrth trade name: ING (Nederland) Trost
Prinses Irenestraat 61

1077 WV Amsterdam

The Netherlands

telephone: 31) (20) 540 5800
telefax: (31) (20) 644 7011

Totus Green Limited .-
Keizersgracht 534
1017 EE Amsterdam
The Netheriands

telephone:  (31) (20) 620 9112
telefas: (31) (20) 623 8728

The Netherlands.

This Agreement has been execnted and signed in duplicate oD the dates stated below.

The Secrefary

The Company

Internatiopale Mederlanden
(Nederland) Trust B.V.
with trade name: ING (Nederlend) Trust

Tate:

Totus Green Limited

Fergal O'Dwyer
=AY Direcicr
Date:

F:‘SMRED\DF_PHNEB\’\.&SSIH.DDC T

Gerard Jansen Vennebozr
“BY Direcior
Date:
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THIS Apreement MADE BETWEEN AND ENTERED INTO BY:
1. M. G.ALR, Dicpenhorst (hereinafter referred to as “the Manager );

2. Iotes Gieen Limited, a Company duly organised and existing under the laws of the
Republic of Treland, with registered oifics at Fitrwilton House, Wilton Place, Dublin
2, Ireland znd Head Office at Keizersgracht 534, 1017 Ek Amsterdam, The
Netherlands (hereinafter referred o 2s “the Company”, represented herein by Mr.
Fergal O’ Dwyer (Director) and Wi, Jansen Venneboer (Director); and

3. DCC International Holdings B.V., a Company duly orgenised and existing under the
laws of The Netherlands, with stattory seat and registered office at Prinses Irenestraal
61, 1077 WV Amsterdam, the beneficial owner of the total issned share capital of the
Company, (bereinafter referred to as “ihe Beneficial Owner”), represented herein by
M. Fergal O'Dwyer and Mr. Hein Rosksm, members of the Board of Managing
Directors. - .

WITNESSETH: T

WHEREAS the Company has requested the Manager perform the day fo day management
of the Company and o provide other facilities to the Company upon its request as may be
ApprOpTiAte OF SECI pseful for the principal operating and general business of the Company in
the Netherlands and to be appointed for this purpose as a member of the Board of Directors of
the Cornpany as 8 B Director;

WHEREAS the Mapager is willing fc act as 2 B Director of the Compeny and to provide sueh
facilities to the Company as may be appropriate or deemed nsefol for the principal operating
and general business of the Company in The Netberlands, subject to and in accordance with
the terms and provisions set forth hereinafter.

Now, THEREFORE, in consideration of the premises and the mutnal covenants contained
herein it is agreed by and between the parties herefo as follows:

Article T APPOINTRENT

" The Manager, has been appointed by the Directors of the Company as the general manager of
the Company’s activities and has been appointed 2 B member of the Board of Directors for an
indefinite period of time. As general manages, the Manager shall take care of the day to day
management of the Company, in accordance with the terms and conditions set out in this
agresment.

Article I DUTIES

1. The Manager will render domicile and provide day fo day management of the
Compeny in 2ccordance with its articles of association, the resolutions of (the
meetings of) the Board of Directors and/or of the shareholders and any other written
instmictions the Manager may receive from the Beneficial Owmner.

N

The Manager will provide such facilities to the Compamy as be may deem sppropriate
or useful, all in consultation with and with prior written approval from the Beneficial
Owner. :
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3. The Manager may sub-coniract ORE OF more of his duties o third parfies, ell in
copsuliztion with and with prior written approval from the Benelicial Owner.

4, Tn the executon of his dufies the Manager shall take due carte of the inferests of the
Compeny o the best of his ability.

Article I LIABILITY

The Manager shail be ligble vis-b-vis the Company for any breach of his obligations, laid
down in this agreement as well as any gross negligence of wilfnl misconduct in the
performance of Iis dutjes under this agresment. The Company shail safeguard the Manager
or his employees and hold him free and harmless against any claim, which may be made upon
the Manager, provided Eoch Clasm arises from or is related fo the Manager’s performancs of
his duties under this Agresment and provided such claim is not the result of any breach of the
Manager’s obligations mder this Apreernent or of amy ZIOsS negligence or wilfol miscondnct

in the performance of the Manager’s duties under this Agresment.

Article IV TERMINATION

1. Fither the Manager or the Company DAy terminate this Apreemenf, without any
obligation to state amy Isastd therefor, on three months’ prior notice by way of
registered leiter o the Mailing Address of the other party.

5. The Company as well as the Manager is entitled to terminate this Agreement forthwith
by registersd letter upon the ocewmence of any of the following events:

a. failure by the other party 1o perform of 10 comply with amy’ obligation
embodied in this Agreement
. pankruptcy of moratorinm of debts of the other pariy;
c. liquidation of the other party.

TFurthermore, the Manager is entitfled to terminate this Agreement forthwith by
registered Jetter Upon the occurrence of any of the following evenis:

d.  any act or omission of the Company o1 ifs shareholder(s) or beneficial
owner(s) in respect of the Company, that at the sole discretion of the Manager

makes it unacceptable to him to continue to manage the Company;

e. transfer of any share by any shareholder without prior approval by the
Manager of the fransferes, which epproval shall not unreasonably be withheld;
il appointment of an employes on 1fs payroll or appointment of another

managing director or oficer tothe Company Who is 01 has become
unacceptable as such to fhe Manager.

In the event of termination of this Agreement, the Companj' shell inform the Manager
as to vwhom the day to day management of the Company will be transferred. In the
absence of such jnstuctions, the Manager shall inform other parties concerned on the
termination of this Agreement.

(W3]
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Upon terminaiion of the Agreement ths Manager shall return forthwith fo the
Reneficial Owner all documentation of the Company or related to the bosiness of the
Company.

Article V_ FEES AND EXPENSES

3V

In consideration of the serviess fo be rendered under this agreement the Company will
pay to the Manager:

a. a Mznagement and Domicilistionfee of NLG7,500.00 exclusive of VAT per
calendar year as a director’s feg; '

b. an hourly fee of NLG 250.00 excinsive of VAT per hout of management
SETVICES; -

Furthermore the Manager shall charge o the Company out-of-pocket expenses,
including but nof limited 1o cOSts of telex, telefax, telephone and postage.

The management fee due io the Manager per calendar yE& may be charped fo the
Company in advance. When the Manager has only been in office for.2 part of a year,
ihe fees are only due over that part of the year whereas any patt of 2 moenth shall be
computed as a whole month.

- The management fes is charged for 5 hours (i.e. NLG750.00 + VAT) in advance per

calendar year, which hours will be settled against hours spent on the Company’s
business.

The retmbursement of costs and management fes due to the Manager under this article
may be charged to the Company on a guarterly basis in arrears. Final settlement of
fees and costs will in principle be made &t the end of each calendar year.

In the event of an increase in the operafing eXpenses of the Manager, the Manaper
shall be allowed to increase the fees, referred to in paragraph 1, accordingly, provided
the Compazy agrees to this increass in writing, it being understood that such approval
shail not be upreasonably withheld. The Company will be advised of any such
envisaged price increases by registered Jetter at least four months in advancs.

All amounis due to the Manager ander this article will be paid without set off or
counterclaim and free and clear of, and without deduction or withholding for or on
sccount of, any taxes, levies, imports, duties, fees, assessments of other charges of

whatever nahire.

The Manager is authorised to debit the bank accounts of the Company for any amount
due by the Compeny to the Manager under this article, after prior written approval of
the Beneficial Owner, If debiting the accounis has resulted in a debit balance on the
hank accounis of the Company, the Manager will immediately inform the Beneficial

OwnerT.
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Article VI_MISCELLANEQUS

1.

b2

If and when an external andit of the reports of the Cormnpany is required, such request
must be directed in writing to the Manager, specifying the name and address of the
andit firm, to be approached by the Manager. Andifing cosis are charged directly to

the Company.

As soon as the zooual teport has been made, the Manzager is authorised to reserve the
corporate income fax, dus by the Company, on a separate account in Netherlands®

CLITEDCY.

The Manager will inclnde any individual Bniployee of INTERNATIONALE
NEDERLANDEN BANK N.V. or its snbsidiaries put at the disposal of the Company
¢o which the Manager may have delegated any duty under this Apreement.

The Manager shall debit the bank accounis of the Company for payment of tax
assessments at the time such taxes are due, affer prior grritten instruction from the
Reneficial Owrner or from ifs tax advisors. If debiting the Bank accounts of the
Compeny will result in a debit balance, the Manager will-immediately inform the
Beneficial Owner. The Beneficial Owner herewith agrees and guaraniees (o supply the
funds necessary fo re-establish a credit balance on the Company’s baok accounts

immediately.

Article VII NON-EXCLUSIVENESS

This Agreement will not preclude the Menager from acting as managing director of other

corporations.

Article VI MATLING ADDRESS

Unfil prior written notice of any change thereof the Mailing Addresses are as Tollows:

for the Manager: Tnternationale Nederlanden (Nederland) Trust B.V,

Prinses Irenestraat 61, 1077 WV Amsterdam
P.0. Box 2838, 1000 CV Amsterdam

Telephone:  (31) (20) 5405800

Telefax: (31) (20) 6447011
for the Company: Keizersgracht 534,
' 1017 Bk Amsterdam,
The Netherlands
Article TX GOVERNING LAW

10.1

This Agreement hes been construed in accordance with and shall be subject to the
laws of The Netherlands.
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d to this Agreement shall be decided ezclusively in

10.2  Any conflicts arising from of Teiefe
ank) at Amsterdam.

Sret instance by the Conrt (Aﬁondissamsntsrechtb

This Agraemant has been executed and signed in guadruplicate on the dates stated below. -

Mz. G.A.L.R. Diepenhorst

The Manager:
Date: 1995 Date: 1995
The Company: Totus Green Limited
Hein Roskam
Date: 1985
The Beneficial Cwner DCC International Holdings B.V.

Gerard Jansen Venneboer
Date: 1995

EASHARETAD, A PHNBEVIEYATT C1-DDC UT



